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MEMORANDUM  OF  THE  CHAIRMAN 

To  Members  of  the  Senate  Committee  on  Energy  and  Natural 
Resources : 

On  August  4,  1976,  the  Congress  enacted  into  law  over  the  Presi- 
dent's veto,  Public  Law  94-377  the  Federal  Coal  Leasing  Amendments 
Act.  The  August  3  vote  in  the  Senate  was  76-17.  The  August  4  vote  in 
the  House  of  Representatives  was  315-86.  This  new  law  makes  a  num- 
ber of  highly  significant,  long  overdue  changes  in  the  Mineral  Leasing 
Act  of  1920.  It  is  designed  to  (1)  eliminate  speculation  with  Federal 
coal  leases;  (2)  enhance  competition  among  leaseholders ;  (3)  assure 
a  fair  return  to  the  public;  (4)  provide  for  coordination  with  State 
and  local  officials,  public  participation,  and  environmental  protection ; 
(5)  require  thorough  evaluation  of  Federal  coal  deposits  to  be  offered 
for  lease;  and  (6)  encourage  maximum  economic  recovery  of  the  coal. 

Senator  Lee  Metcalf,  chairman  of  the  Subcommittee  on  Public 
Lands  and  Resources,  has  taken  the  lead  in  developing  this  legislation. 
At  his  request,  this  compilation,  bringing  together  the  newly  revised 
regulations  of  the  Department  of  the  Interior  which  affect  Federal 
coal  leasing  and  including  various  comments  on  the  adequacy  of  those 
regulations,  has  been  prepared. 

This  committee  print  was  written  and  compiled  by  David  M. 
Lindahl  and  Duane  A.  Thompson,  energy  policy  analysts  with  the 
Environment  and  Natural  Resources  Division  of  the  Congressional 
Research  Service,  Library  of  Congress. 

Henry  M.  Jacksox,  Chairman, 
(m) 
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I.  BACKGROUND  OF  FEDERAL  COAL  LEASING 

A  consequence  of  the  perceived  need  for  increased  production  of 
•domestic  energy  resources  that  has  developed  in  the  1970's  is  the 
renewed  interest  in  the  issue  of  coal  leasing  policy.  The  heavy 
•emphasis  that  has  been  placed  on  increased  coal  use  as  a  substitute  for 
oil,  especially  in  utility  and  industrial  applications,  has  led  to  a 
critical  reexamination  of  the  existing  policies  that  make  coal  on  Fed- 
eral lands  available  to  the  mining  industry.  To  place  the  current  dis- 
cussion on  coal  leasing  in  perspective,  therefore,  it  may  be  useful  to 
consider  the  background  of  the  issue. 

Concern  over  the  disposition  of  Federal  coal  lands  is  not  a  recent 
development.  As  early  as  1907,  the  Secretary  of  the  Interior  reported 
that  serious  frauds  were  being  perpetrated  in  the  acquisition  of  coal 
lands  and  recommended  that  the  coal  land  laws  be  amended.1  Prior  to 
1864,  coal  lands  were  disposed  of  under  settlement  laws,  but  legislation 
was  passed  in  1864  and  1865  to  establish  limitation  on  the  amount  of 
coal  lands  that  could  be  acquired  by  any  one  party.2  The  passage  of  the 
Coal  Lands  Act  of  1873  extended  the  provisions  of  the  two  earlier  laws 
and  reemphasized  the  objective  of  discouraging  the  formation  of  any 
coal  monopolies  in  the  Western  States,  especially  by  the  railroads. 
They  found  the  Western  coal  lands,  with  their  potential  for  producing 
hoiler  fuel,  particularly  valuable  when  they  extended  their  lines 
farther  into  the  frontier.  Basically,  the  law  provided  two  procedures 
for  the  acquisition  of  coal  lands : 

1.  Awarding  lands  upon  the  payment  of  either  $10  or  $15  per 
acre  depending  on  the  distance  from  the  railroad,  or 

2.  Providing  for  a  preference  right-of-entry  for  persons  who 
had  already  opened  or  improved  coal  mines  on  the  public  lands, 
with  the  maximum  acreage  being  640  acres. 

Various  sections  of  the  1873  act  also  provided  for  the  legal  right-of- 
entry  on  coal  lands  under  certain  circumstances.  The  act  covered  not 
only  the  coal  lands  in  the  Western  States,  but  also  the  public  domain 
lands  in  Arkansas.  Florida,  Louisiana,  Mississippi,  and  parts  of  Okla- 
homa. Coverage  under  the  act  was  extended  to  Alaska  by  amendments 
in  1900  and  1904,  but  the  act  had  little  or  no  practical  application 
there.3  In  1906,  President  Theodore  Roosevelt  requested  that  the  Secre- 
tary of  the  Interior  withdraw  lands  with  known  workable  coal  deposits 
from  all  forms  of  entry  and  patent.  Lender  this  action,  66  million  acres 
of  land  in  Colorado,  North  Dakota,  Montana,  Oregon.  Washington, 
Utah,  Wyoming,  and  the  territories  of  New  Mexico  and  Alaska  were 
withdrawn.  By  1908,  however,  38  million  of  these  acres  had  been 
restored  to  public  domain  status.  Congress  provided  in  1910  that  un- 

1  Public  Land  Law  Review  Commission.  "Nonfuel  Mineral  Resources  of  the  Public 
Lands."  Vol.  I  :  Legal  Study.  December  1970. 

2  Final  Environmental  Tmpact  Statement,  "Proposed  Federal  Coal  Leasing  Programs, 
U.S.  Department  of  the  Interior,  1974,  pp.  1-29  to  1-32. 
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reserved  lands  of  the  United  States,  excluding  Alaska,  that  had  al- 
ready withdrawn  or  classified  as  coal  lands,  or  valuable  for  coal,  could 
be  entered  by  actual  settlers  under  the  homestead  laws  or  under  the 
Desert-Land  Act  in  order  to  obtain  or  to  pass  title,  although  the 
United  States  reserved  the  rights  to  the  coal  in  such  lands.4 

The  action,  however,  that  was  crucial  to  the  determination  of  split 
ownership  in  the  West  was  contained  in  the  Stock  Raising  Homestead 
Act  of  December  29, 1916. 

It  reserved  all  the  coal  and  other  minerals  to  the  United  States.  Under  Section 
9  of  the  act  it  is  provided  that  one  who  has  acquired  the  right  from  the  United 
States  to  prospect  or  mine  the  coal  or  other  minerals  may  reenter  and  occupy  so 
much  of  the  surface  of  the  land  as  reasonably  required  to  remove  the  coal.  In 
exercising  the  right,  the  person  may  (1)  obtain  written  consent  or  waiver  of  the 
surface  owner,  (2)  pay  the  damages  to  crops  or  other  improvements  to  the  owner 
under  an  agreement,  or  (3)  in  lieu  of  either  of  above  upon  execution  of  a  good 
and  sufficient  bond  to  the  United  States  for  the  use  and  benefit  of  the  owner  of  the 
land,  secure  payment  of  crop  damage  or  tangible  improvements  of  the  owner.5 

If  the  mineral  developer  opted  for  the  last  mechanism  for  entry  to 
the  land,  the  law  required  that  the  bond  be  in  the  amount  of  at  least 
$1,000  or  an  amount  mutually  acceptable  to  the  surface  owner  and 
mineral  operator  or  as  determined  by  a  court  of  competent  jurisdic- 
tions. According  to  the  final  environmental  impact  statement  on  the 
proposed  Federal  coal  leasing  program  prepared  by  the  Department 
of  the  Interior,  this  particular  law  has  been  the  major  instrument  for 
land  patents  for  the  with  the  rentention  of  mineral  rights  by  the 
United  States.  Although  the  previous  legislation  provided  for  the 
Secretary  to  allow  the  surface  of  the  land  to  be  patented,  the  actual  au- 
thority to  dispose  of  the  minerals  subjacent  to  the  surface  was  not 
provided  until  1917. 

The  Mineral  Leasing  Act  of  1920 

Basically,  the  1920  Mineral  Leasing  Act  provided  the  Secretary  of 
the  Interior  with  the  authority  (1)  to  divide  coal  lands  into  leasing 
units,  (2)  to  issue  permits  to  prospect  unclaimed  and  undeveloped 
areas  of  coal  lands  and  coal  deposits,  and  (3)  to  issue  limited  licenses 
or  permits  to  prospect  for,  to  mine,  and  to  take  for  use  coal  from  public 
lands.  The  prospecting  permit  provided  for  in  the  1920  Minerals  Leas- 
ing Act  required  the  payment  of  a  nominal  annual  rental  of  25  cents 
per  acre  for  the  area  being  explored  along  with  a  $10  filing  fee.  The 
permit  was  good  for  2  years  and  could  be  renewed  for  another  2  years 
if  the  permittee,  despite  reasonable  efforts  on  his  part.,  had  been 
unable  to  locate  coal  on  the  prescribed  area  within  the  initial  term  of 
the  prospecting  permit.  If  the  holder  of  the  permit,  however,  could 
prove  the  existence  of  coal  in  commercial  quantities  within  the  life  of 
the  permit,  lie  could  then  apply  for  a  preference  rights  lease  entitling 
him  to  the  exclusive  right  to  extract  coal  form  the  permitted  area.  This 
mechanism  was  used  extensively  by  legitimate  coal  companies  to  obtain 
coal  on  the  public  domain  and  by  a  small  number  of  mine  developers 
and  "market  makers"  to  speculate  with  large  areas  of  Federal  coal 
lands.  Congressional  concern  over  these  speculative  abuses  led  to  the 
passage  of  the  Federal  Coal  Leasing  Amendments  Act  of  1975. 

4  Ibid. 
6  Ibid. 


Federal  Coal  Leasing  Amendments  Act  of  1975  6 

On  August  4,  1976,  Congress  enacted,  over  President  Ford's  veto, 
the  Federal  Coal  Leasing  Amendments  Act  of  1975  (see  appendix). 
This  act  made  several  significant  changes  in  the  Department  of  the  In- 
teriors coal  leasing  program.  The  purposes  of  the  bill  included : 

(1)  An  end  to  speculative  holding  of  coal  reserves 

The  act  addressed  the  problem  of  speculation  by  requiring  the  termi- 
nation of  any  lease  which  is  not  producing  in  commercial  quantities 
at  the  end  of  10  years.  In  addition,  each  lease  was  made  subject  to  dili- 
gent development  and  continuous  operation  requirements.  As  with  the 
old  law,  the  requirement  of  continued  operation  may  be  suspended  with 
the  payment  of  an  advanced  royalty. 

(2)  Reduction  in  the  concentration  of  holdings 

Concentration  of  holdings  was  limited  by  the  act  through  tighten- 
ing the  definition  of  control  and  placing  a  national  limit  of  100,000 
acres  which  can  be  controlled  by  any  corporate  entity  or  its  affiliates. 
A  limit  of  46,080  acres  per  state  was  retained.  In  addition,  a  provision 
of  the  act  which  requires  that  50  percent  of  all  new  leasing  must  take 
place  using  a  deferred  bonus  bidding  system  was  intended  to  permit 
smaller  corporations  to  compete  for  Federal  coal.  The  act  also  required 
that  a  "reasonable  number"  of  leases  be  reserved  and  offered  to  public 
entities  which  produce  energy. 

(3)  Fair  return  to  the  public 

Several  provisions  were  designed  to  insure  a  fair  return  to  the 
public.  First,  all  leases  are  awarded  on  the  basis  of  competitive  bidding 
only.  Second,  a  bid  is  not  acceptable  unless  it  is  at  least  as  high  as  the 
fair  market  value  as  determined  by  the  Secretary.  Third,  a  minimum 
royalty  of  12.5  percent  of  the  value  of  the  coal  is  placed  on  all  new 
leases  except  those  for  underground  mines.  Fourth,  readjustment  of 
the  terms  of  the  lease  is  to  occur  every  10  years,  after  the  expiration 
of  the  original  20-year  primary  term,  rather  than  every  20  as  in  the 
old  law.  Fifth,  preference  right  leasing  is  eliminated. 

(4)  Environmental  protection,  planning  and  public  participation 
The  act  prohibits  the  leasing  of  any  coal  lands  unless  the}7  have  been 

included  in  a  comprehensive  land  use  plan  prepared  by  the  Secretary, 
or  the  Secretary  of  Agriculture.  The  land  use  planning  process  re- 
quired consultation  with  State  and  local  officials,  an  opportunity  for 
a  public  hearing,  and  an  assessment  of  the  amount  of  coal  in  the  land, 
together  with  an  estimate  of  the  amount  recoverable  by  surface  and 
deep  mining  methods.  Prior  to  leasing  any  tract,  the  Secretary  must 
hold  a  hearing,  separate  from  the  land  use  plan  hearing,  on  the  lease 
in  the  impacted  area  and  consider  the  effects  which  issuance  of  the 
lease  might  have  on  the  environment,  community  services,  and  eco- 
nomic impacts  on  the  area. 

!  m,  Uoraticm  of  social  and  <  conomic  impacts 
Prior  to  enactment  of  the  Federal  Coal  Leasing  Amendments  Act. 
37.5  percent  of  all  money  received  from  sales,  bonuses,  royalties,  and 

«  hiformation  contained   in  a  memorandum  dated   Sept.   28,   1077.   to   the  chairman   and 
memhers  of  the  Subcommittee  en  Energy  Production  and  Supply  from  Thomas  Laughlin, 

Professional  Staff  Member. 


rentals  of  Federal  leases  was  returned  to  the  States.  The  act  increased 
this  amount  to  50  percent.  The  additional  12.5  percent  is  to  be  spent 
as  the  State  legislature  determined,  but  priority  is  given  to  areas 
socially  or  economically  impacted  by  mineral  development.  This  por- 
tion of  the  Mineral  Lands  Leasing  Act  of  1920  was  amended  later  in 
the  94th  Congress  with  passage  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  Public  Law  54-579.  While  the  amount  returned 
to  the  States  remained  50  percent  of  the  total,  the  direction  to  give 
priority  to  impacted  areas  in  expending  these  funds  is  made  applicable 
to  the  entire  amount.  The  FLPMA  also  authorized  the  Secretary  of 
the  Interior  to  make  loans  to  States  and  their  subdivisions  to  relieve 
social  and  economic  impacts.  The  amount  of  these  loans  is  limited  to 
anticipated  revenues  returned  to  the  States. 

(6)  Increased  information 

The  Office  of  Technology  Assessment  was  directed  by  the  act  to  con- 
duct a  study  of  the  current  coal  leasing  situation.  This  study  was  to 
be  completed  by  August  4,  1977.  However,  OTA  estimates  that  it  will 
require  an  additional  year  to  be  completed.  The  act  also  directed  the 
Secretary  of  the  Interior  to  undertake  a  comprehensive  exploratory 
program  to  reveal  the  existence  and  location  of  viable  coal  deposits 
on  the  public  lands  and  to  provide  a  basis  for  formulating  land  use 
plans,  developing  accurate  maps  of  resources,  and  upgrading  informa- 
tion on  the  value  of  the  public  resources.  In  addition,  the  Secretary  was 
directed  to  submit  a  yearly  summary  of  Federal  lands  leasing  and  pro- 
duction together  with  his  suggestions  for  improvements  in  the 
program. 

(7)  Maximum  economic  recovery  of  the  resources 

To  prevent  waste  of  coal  resources,  the  act  requires  the  Secretary 
to  form  leasing  tracts  which  "permit  the  mining  of  all  coal  which  can 
be  economically  extracted."  The  Secretary  is  prohibited  from  approv- 
ing any  mining  plan  which  he  finds  does  not  achieve  the  maximum 
economic  recovery  of  the  coal  within  the  tract. 

To  further  maximize  economic  recovery,  the  concept  of  "logical 
mining  unit"  was  adopted.  The  act  authorizes  the  Secretary  to  ap- 
prove, or  by  regulation  require,  the  consolidation  of  Federal  coal 
leases  with  other  Federal  coal  leases.  State  leases,  or  with  private 
holdings  in  order  to  form  a  logical  mining  unit.  All  coal  within  such  a 
unit  must  be  mined  within  40  years. 

Coal  Leasing  Activities  of  the  Interior  Department 

Although  the  basic  law  for  the  disposal  of  Federal  coal  lands  was 
established  in  1920,  actual  leasing  activity  languished  until  about 
1960  (fig.  1).  Extensive  leasing  on  the  public  lands  did  not  occur  until 
the  beginning  of  the  1960's.7  From  the  enactment  of  the  Minerals 
Leasing  Act  in  1920  until  1950.  with  the  exception  of  the  war  years 
of  1941  through  1945,  the  number  of  leases  awarded  did  not  exceed 
20  per  year,  and  did  not  exceed  40  per  year  until  1960.  From  1961  until 
1965,  however,  the  number  of  coal  leases  on  the  public  lands  rose 


7  Council  on  Economic  Priorities.  "Leased  and  Lost  a  Study  of  Public  and  Indian  Coal 
Leasing  in  the  West,"  vol.  o,  Xo.  2,  1974,  p.  6. 


sharply  to  slightly  over  150  per  year;  it  was  almost  160  annually  dur- 
ing the  years  from  1965  until  1970.  Only  when  the  leasing  moratorium 
was  established  in  the  beginning  of  the  1970's  did  the  number  of  leases 
drop  back  to  pre-1950  levels.  The  total  number  of  leases  awarded  be- 
tween 1965  to  1970  alone  is  approximately  equal  to  the  total  number 
of  leases  awarded  from  1920  until  1960.  The  size  of  the  leases  increased 
almost  as  fast  as  the  number  during  that  5-year  period. 


Figure 
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From  1 971  to  1 973  there  was  an  unofficial  moratorium 
on  public  coal  leases.  In  1973.  the  Department  of  In- 
terior made  the  moratorium  official. 

Council 

on  Econon-1'C  Pr>Ofi|.e» 

The  average  coal  lease  issued  between  1966  and  1970  contained  2,173 
acres,  an  area  400  percent  greater  than  the  average  size  of  a  lease  issued 
in  the  1940-49  period.  The  combination  of  a  much  larger  number  of 
leases  coupled  with  the  trend  toward  larger  leases  resulted  in  an  even 
greater  increase  in  the  actual  tonnage  of  Federal  coal  under  lease. 
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By  using  an  extremely  conservative  approach  to  calculate  the  actual 
coal  reserves  under  lease,  the  BLM,  Bureau  of  Land  Management, 
estimated  that  the  total  tonnage  of  recoverable  coal  under  lease  at  the 
time  of  the  moratorium  in  1971  was  approximately  8.6  billion  tons. 
The  actual  figure  is  probably  much  higher  because  the  Bureau  applied 
a  50-percent  recovery  factor  for  coal-in-place.  The  Department  has 
since  raised  that  figure  to  17.3  billion  tons.8 

Along  with  the  increases  in  coal  leases  have  been  increases  in  the 
number  of  coal  prospecting  permits  which  have  been  issued  by  the 
Department  of  the  Interior,  pursuant  to  the  Minerals  Leasing  Act  of 
1920.  These  permits,  which  are  issued  for  an  initial  term  of  2  years 
with  renewal  rights  for  ati  additional  2  years,  as  of  November,  1970 
encompassed  a  total  of  761,000  acres.  By  March  1971,  the  number  of 
applications  for  coal  prospecting  permits  totalled  300,  a  record  num- 
ber. Un fortunately  for  the  overall  leasing  activity,  the  individuals  and 
businesses  holding  prospecting  permits  and  applying  for  permits  often 
did  not  have  the  equipment  or  the  inclination  to  mine  the  coal  in  the 
event  that  preference  rights  leases  were  issued  on  top  of  the  prospect- 
ing permits.  Even  though  the  top  10  holders  of  actual  leases  were  coal 
mining  companies  (table  1)  the  list  of  the  top  10  permittees  reveals 
that  only  2  of  the  permittees  were  coal-producing  companies  (table  2) . 

TABLE  1.— HOLDINGS  OF  FEDERAL  COAL  LEASES 

Total  acres  Percent 

Land  office  States  directly      Productive       productive 

Lease  where  leases  occur  leased  acres  acres 

1.  Peabody  Coal  Co New     Mexico,     Colorado,     Utah,  63,218  2,360  3.7 

Wyoming. 

2.  Atlantic  Richfield Colorado,  Utah,  Wyoming 

3.  Garland  Coal  Co New  Mexico 

4.  Pacific  Power  &  Light Oregon,  Wyoming,  Montana 

5.  Consolidation  Coal  Co New  Mexico,  Utah,  Montana 

6.  Resources  Co.  et  al Utah 

7.  Kemmerer  Coal  Co Colorado,  Utah,  Wyoming 

8.  Utah  Construction  &  Mining  Co Utah,  Colorado 

9.  Richard  D.  Bass Wyoming 

10.  Kerr  McGee  Corp New  Mexico,  Wyoming,  Montana 19,778  0  0 

Source:  Holdings  and  Development  of  Federal  Coal  Leases,  Branch  of  Upland  Minerals,  Bureau  of  Land  Management, 
April  1971. 

The  following  table  lists  the  10  largest  acreage  holders  of  BLM- 
issued  coal  leases : 

TABLE  2.— TOP  10  COAL  PROSPECTING  PERMITTEES  AS  OF  NOVEMBER  1970 
Permittee  Acres    Land  office  State 

1.  Page  and  E.  Jenkins 87,017  Coloroado,  Wyoming. 

2.  Thomas  C.  Woodward 84,761  Montana,  Colorado,  Wyoming. 

3.  Coal  Conversion  Corp 46,795  Wyoming. 

4.  Cayman  Corp 43,691  Utah. 

5.  Kerr  McGee  Corp 40,250  Colorado. 

6.  Robert  V.  Bailey 38,003           Do. 

7.  Kemmerer  Coal  Co 36,420  Colorado,  Wyoming. 

8.  Robert  Cutherall  et  al 35,938  New  Mexico. 

9.  Sharon  and  E.  B.  Larue  et  al 30,  832           Do. 

10.  Rosebud  Coal  Sales  Co 25,566  Wyoming. 


43,  502 

0 

0 

40,  239 

4,000 

9.9 

39,  958 

2,000 

5.0 

39,  882 

0 

0 

39,  352 

0 

0 

38,  705 

1,751 

4.5 

34,  448 

0 

0 

20,  700 

0 

0 

8  D.8.   Ooolofrifnl   Survey,  Department  of  the  Interior  Reserve  Data  System  Report  No. 
2 A,   Dec.   ?>1,   1976. 


Just  prior  to  the  passage  of  the  Federal  Coal  Leasing  Amendments 
Act  of  1975,  many  companies,  who  referred  to  themselves  as  "market- 
makers''  were  concerned  that  the  then  pending  legislation  would  make 
it  extremely  difficult  for  them  to  procure  and  to  maintain  rights  to 
Federal  coal  unless  they  intended  to  enter  the  mining  business.  These 
firms  represented  an  additional  factor  in  the  coal  mining  and  market- 
ing industry,  that  of  speculators  who  obtain  legal  rights  to  reserves 
in  place  but  have  no  intention  of  actually-  mining  the  coal  themselves.9 
It  was  not  the  intent  of  Congress  in  passing  the  1920  Mineral  Leasing 
Act  to  permit  such  speculation,  but  that  body  did  not  fully  anticipate 
the  abuses  that  were  to  develop  four  decades  later. 

In  an  effort  to  discourage  this  type  of  activity,  the  Congress  included 
in  the  Federal  Coal  Leasing  Amendments  Act  of  1975  provisions  for 
the  diligent  development  of  coal  leases  and  completely  eliminated  the 
issuance  of  preference  rights  leases  based  on  prospecting  permits.  Prior 
to  the  passage  of  the  act,  however,  the  Department  of  the  Interior- 
recognized  that  there  were  inconsistencies  in  its  leasing  program  and 
that  it  had  strongly  favored  the  mining  industry  and  speculators.  The 
Department  of  the  Interior  reversed  its  policy  by  placing  a  mora- 
torium on  coal  leasing  early  in  1971  "because  large  amounts  of  coal 
were  already  under  lease,  little  coal  was  being  produced,  and  there  was 
widespread  concern  that  the  Department's  leasing  processes  were  not 
environmentally  adequate." 

In  February,  1973,  however,  the  moratorium  was  modified  in  order 
to  permit  the  leasing  of  coal  lands  in  instances  where  the  leases  needed 
the  reserves  in  order  to  continue  production  at  existing  mining  opera- 
tions. This  limited  leasing  was  allowed  only  when  the  environment 
could  be  protected  and  when  the  provisions  of  the  National  Environ- 
mental Policy  Act  had  been  met.10 

At  the  time  of  the  January  1976  oversight  hearings  by  the  Commit- 
tee on  Interior  and  Insular  Affairs,  only  10  such  leases  had  been 
awarded,  all  of  which  were  for  the  extension  of  existing  operations. 
Secretary  Kleppe,  in  his  January  26,  1976  statement,  identified  six 
elements  of  the  Interior  Department's  coal  leasing  policv  designed  to 
reverse  the  descrepencies  of  the  past.11  The  first  was  the  creation  of  the 
Northern  Great  Plains  resource  program,  a  cooperative  effort  of  the 
Departments  of  Interior,  Agriculture,  the  Environmental  Protection 
Agency,  and  the  States  of  Montana,  Wyoming,  Nebraska.  North 
Dakota,  and  South  Dakota.  The  final  product  of  the  resource  program 
was  an  exhaustive  study  of  all  of  the  elements  worthy  of  consideration 
of  energy  mineral  development  in  the  Northern  Great  Plains.  In  addi- 
tion to  transportation  components  of  coal  development,  questions  re- 
lating to  environmental  and  socioeconomic  impact  were  also  addressed. 
Geographic  areas  not  directly  in  the  area  of  the  coal  development 
but  which  would  be  affected  by  increased  rail  transportation  were  also 
included. 

The  second  element  of  the  new  coal  leasing  policv  was  the  Energy 
Minerals  Activity  Recommendation  System  (EMAKS).  The  system, 
originally  conceived  as  the  Energy  Minerals  Allocation  Recommenda- 
tion System,  was  designed  to  provide  an  overall  framework  within 

0  Secretary    of   tho   Interior   Thomas   Kleppe.    January    20,    1070,    Denver    Colo     hi   Over- 
fight— Federal  Coal    Leasing    program,    hearing    before    the    Subcommittee   on    Minerals 
Materials  and  Fuels  of  flic  committee  on  Interior  and  Insular  Affairs   1"  s    Senate    Ninetv 
fourth  Congress,    Second   Session,   on  The  Department  of  the  Interior's  New  Coal  Leasing 
Policy,  February  1G,  1976,  p.  4. 

10  Ibid. 

11  Ibid. 
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which  coal  leasing  policy  could  be  pursued  on  an  "as-needed"  basis. 
The  Department  hoped  to  reverse  its  earlier  pro-industry  policy  of 
accepting  nominations  for  coal  leasing  tracts  and  to  take  the  initiative 
by  allowing  coal  to  be  leased  only  as  it  was  needed.  Furthermore,  the 
system  was  supposed  to  provide  an  opportunity  for  other  affected 
agencies  (both  Federal  and  State),  industry,  environmental  groups, 
and  the  public  to  have  an  input  into  the  leasing  process. 

As  described  in  the  Draft  Environmental  Impact  Statement  (EIS) , 
EMARS  was  basically  a  three-part  system:  (1)  allocation,  (2)  tract 
selection,  and  (3)  leasing.12  During  the  allocation  process  Federal 
agencies  released  inventoried  Federal  coal  resources  to  projections  of 
coal-derived  energy  needs.  Total  national  energy  needs  were  disaggre- 
gated into  regional  demands  for  coal  derived  Btu's.  In  the  tract  selec- 
tion phase,  Federal  coal  leasing  targets  were  then  established  in  each 
region  or  area,  flowing  from  the  total  national  projections  for  coal 
based  energy  needs.  The  leasing  phase  was  to  begin  with  a  detailed  pre- 
planning of  the  coordinated  mining  and  rehabilitation  factors  required 
for  reclamation  and  subsequent  surface  resource  management.  This 
phase  would  conclude  with  (A)  presale  evaluations,  (B)  lease  sales, 
(C)  postsale  evaluation  procedures,  and  (D)  lease  issuance. 

The  third  element  of  the  coal  leasing  policy  revisions  was  that  of 
updating  the  rules  and  regulations  governing  the  coal  leasing  activity. 
Although  the  Department  probably  never  intended  for  lessees  to  hold 
Federal  leases  for  extended  periods  of  time  without  developing  them, 
the  Department  was  handicapped  by  the  lack  of  definitions  attached 
to  some  of  the  crucial  regulations  in  the  Code  of  Federal  Regulations, 
titles  30  and  43.  Two  of  the  problems  which  the  Department  addressed 
were  the  inadequacy  of  the  definitions  attached  to  the  terms  "logical 
mining  unit"  and  "diligent  development."  These  definitional  changes 
were  intended  to  alleviate  the  problem  of  lessees  obtaining  Federal 
coal  leases  and  holding  the  leases  without  developing  them. 

Element  number  four,  described  by  the  Department  of  the  Interior, 
was  the  Coal  Programmatic  Environmental  Impact  Statement. 

The  first  statement,  which  was  released  in  September  of  1975  .  .  . 
is  intended  to  be  a  general  analysis  of  the  environmental  impact  of 
major  leasing  alternatives.  It  will  not,  however,  satisfy  the  require- 
ments for  future  site-specific  or  regional  environmental  analyses  as 
individual  coal-related  actions  are  proposed.13 

A  fifth  element  in  the  development  of  this  program  has  been  the 
process  for  consultation  with  the  governors  of  the  Western  States 
and  their  staffs.  Several  meetings  have  been  held  with  the  governors 
or  their  representatives.  We  intend  to  continue  close  consultation  with 
the  Western  Governor's  Regional  Energy  Policy  Office  on  all  aspects 
of  Federal  coal  development  in  the  west. 

Finally,  tire  development  of  a  national  energy  policy  announced  by 
the  President  in  February  1074  and  the  exhaustive  study  entitled 
"Project  Independence  Blueprint"  gave  us  a  truer  picture  of  the 
Nation's  future  energy  needs  and  the  role  coal  must  play  in  meeting 
these  goals. 

Many  observers  of  that  Federal  coal  leasing  policy  felt  that  the 
actions  both  taken  and  announced  during  this  period  by  the  Depart- 

13  Footnote   contained   In   Natural  Resource*  Defense  Council  v.   Hughes,  U.S.  District 
Court,  for  the  District  of  Columbia,  Sept.  27,  1977,  p.  .">. 
"Kleppe,  op.  clt,  p.  5. 
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ment  of  the  Interior  with  respect  to  changes  in  the  leasing  regulations 
were  intended  to  avoid  having  the  change  made  legislatively  by  Con- 
gress. This  speculation  was  based  on  the  apparent  similarities  of  the 
suggested  changes  by  the  Department  to  the  provisions  of  the  then- 
pending  Federal  Coal  Leasing  Amendments  Act.  These  changes  in  the 
regulations,  in  addition  to  the  program  elements  announced  previously, 
were  announced  by  the  Secretary  and  included  the  following : 

1.  The  adoption  of  a  totally  competitive  leasing  system,  under 
which  no  new  coal  prospecting  permits  will  be  granted. 

2.  The  development  of  final  regulations  governing  conditions 
under  which  mining  operations  and  postmining  reclamation  must 
take  place. 

3.  The  continuation  of  the  short-term  criteria,  under  which 
leases  can  be  granted  for  continuation  of  existing  mining  opera- 
tions or  where  needed  to  fulfill  short-term  production  needs  until 
the  new  leasing  is  fully  implemented.  Such  leases  will  be  granted 
only  when  NEPA  provisions  have  been  met  and  where  environ- 
mental conditions  warrant. 

4.  The  promulgation  of  diligent  development  standards  to  as- 
sure development  or  relinquishment  of  Federal  coal  resources  in  a 
timely  manner. 

5.  The  establishment  of  firm  "commercial  quantities"  criteria 
with  which  existing  preference  right  lease  applications  can  be 
granted  or  denied. 

6.  The  lifting  of  the  moratorium  on  Federal  coal  leasing  so 
that,  as  the  need  arises,  we  will  be  able  to  offer  leases  for  sale. 

Despite  these  similarities,  the  Department  preferred  that  any 
changes  in  coal  leasing  activity  be  made  at  the  Department  level  be- 
cause of  the  greater  flexibility  of  departmental  regulation  over  legisla- 
tion. The  Department  was  unable  to  convince  Congress,  however, 
which  passed  the  Federal  Coal  Leasing  Amendments  Act  of  1975  over 
the  veto  of  then-President  Gerald  Ford.  The  key  provisions  of  the 
legislation,  which  have  already  been  outlined,  addressed  many  of  the 
problems  which  the  Department  sought  to  correct  with  its  proposed 
changes. 

Following  the  passage  of  the  Federal  Coal  Leasing  Amendments 
Act  of  175,  which  was  passed  on  August  4,  197G,  the  Bureau  of  Land 
Management  published  proposed  changes  in  the  Energy  Minerals 
Activity  Recommendation  System  EMARS  in  the  Federal  Register.14 
According  to  the  Department,  the  passage  of  the  Amendments  Act  had 
two  major  effects  on  their  coal  leasing  activity.  First,  it  eliminated 
the  Secretaries  power  to  issue  coal  leases  noncompetiviolv:  second,  it 
established  a  comprehensive  set  of  procedures  for  the  issuance  of 
competitive  coal  leases  by  the  Department.  After  completion  of  an  ex- 
tensive review  of  the  competitive  leasing  system  proposed  by  the  De- 
partment (EMARS),  however,  the  Department  concluded  that  the 
system  could  be  salvaged  after  some  modification.  The  Department,  in 
its  Fedoral  Register  entry,  listed  the  similarities  of  the  Amendments 
Act  with  the  earlier  proposed  changes  by  the  Department. 

"Federal  Register  (Vol.  41m,  Xo.  209  -Thursday.  Oct.  28,  1976,  pp.  47258-47203). 
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(1)  The  Department  must  lease  coal  through  a  competitive  bid- 
ding system  which  prohibits  lease  issuance  unless  the  Department 
receives  fair  market  value  for  the  coal  resources ; 

(2)  The  Department  may  not  lease  coal  unless  it  is  compatible 
with  a  comprehensive  land-use  plan  prepared  with  public  involve- 
ment ; 

(3)  The  Department  must  consider  the  effects  of  lease  issuance 
on  impacted  communities  and  other  affected  areas;  and 

(4)  AH  leases  must  be  issued  on  terms  that  will  insure  the  dili- 
gent development  of  the  coal  resources  and  prevent  speculative 
holding  of  Federal  coal  leases. 

In  addition  to  the  common  elements  of  both  the  legislation  and  the 
Department  proposals,  the  entry  listed  the  provisions  of  the  legisla- 
tion which  were  not  compatible  with  the  following  proposed  depart- 
mental changes : 

(1)  Half  of  all  leases  issued  each  year  must  be  offered  on  a 
deferred  bidding  system ; 

(2)  A  "reasonable"  number  of  leases  must  be  "reserved"  to 
public  bodies ; 

(3)  Coal  leases  may  be  issued  to  governmental  bodies  on  lands 
set  aside  for  naval  or  military  purposes  with  the  approval  of  the 
Secretary  of  Defense ; 

(4)  Federal  surface  managing  agencies  may  veto  coal  develop- 
ment on  lands  they  manage ; 

(5)  No  lease  may  be  issued  (or  readjusted  or  renewed)  unless 
the  Attorney  General  has  been  given  the  opportunity  to  comment 
on  the  antitrust  implications  of  the  action ; 

(6)  Leases  which  authorize  surface  mining  must  have  a  roy- 
alty rate  of  not  less  than  12y2  percent ; 

(7)  Leases  must  be  minded  to  achieve  the  maximum  economic 
recovery  of  the  coal ;  and 

(8)  The  public  must  be  given  an  opportunity  to  comment  on  the 
fair-market  value  of  lands  to  be  leased. 

One  of  the  key  elements  of  the  Coal  Leasing  Amendments  Act  of 
1975,  which  was  not  included  in  the  Department  proposals  and  which 
is  still  to  be  resolved  by  the  Department,  is  No.  2,  which  calls  for  the 
reservation  of  a  specified  number  of  coal  leases  to  be  awarded  to  public 
bodies  or  "set-asides."  Section  2  of  the  Federal  Coal  Leasing  Amend- 
ments Act  requires  the  Department  to  "reserve"  a  reasonable  number 
of  these  tracts  to  be  offered  to  public  bodies  including  Federal  agen- 
cies, rural  electric  cooperatives  or  nonprofit  corporations  for  use  in 
implementing  a  definite  plan  to  produce  energy  for  their  use  or  for 
sale  to  their  members  and  customers.  Because  the  FM  AlvS  regulations 
had  no  corresponding  section  for  "set-asides,"  the  Department  was  re- 
quired to  include  the  concept  in  its  regulation  changes  published  in 
the  Federal  Register.  Specific  regulations  for  satisfying  this  require- 
ment under  the  law  have  yet  to  be  devised,  and  no  estimate  of  lead  time 
necessary  to  resolve  the  problem  has  been  made  public. 

Recent  Court  Decisions  Affecting  Federal  Coal  Leasing  Policy 

Shortly  after  the  Final  Environmental  Impact  Statement  on  the 
Federal  coal  leasing,  program  was  released  by  the  Bureau  of  Land 
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Management  (Department  of  the  Interior) ,  a  suit  was  filed  in  the  U.S. 
District  Court  for  the  District  of  Columbia  by  the  Natural  Resources 
Defense  Council  against  Mr.  Royston  Hughes,  then  Assistant  Secre- 
tary of  the  Interior  (see  Appendix) .  The  plaintiffs  wanted  the  Depart- 
ment to  include  other  options  in  their  latest  consideration  such  as  dis- 
continuing coal  leasing  altogether  on  the  premise  that  enough  Fed- 
eral coal  was  already  under  lease  to  provide  for  sufficient  coal  produc- 
tion for  several  decades. 

Many  of  those  critical  of  the  Interior  Department's  leasing  action 
were  concerned  that  the  privileges  extended  by  the  Department  to 
leasees  enabling  them  to  obtain  short-term  leases  in  order  to  continue 
production  and  to  meet  coal  contracts  were  being  abused.  It  was  also 
claimed  that  some  operators  were  using  the  mechanism  to  procure  ad- 
ditional but  unnecessary  leases. 

On  September  27, 1977,  Judge  Pratt  of  the  U.S.  District  Court  ruled 
in  favor  of  the  plaintiffs.  The  Department  of  the  Interior  has  since 
announced  its  intention  to  ask  the  Justice  Department  to  appeal  the 
decision  of  the  court  (see  Appendix  )  .15 

The  order  issued  by  the  court  included  the  following  points : 

(1)  Within  60  days  of  the  entry  of  this  order,  the  Federal  de- 
fendants shall  issue  an  official  press  release,  publish  a  notice  in 
the  Federal  Register,  and  take  all  other  steps  it  believes  appropri- 
ate (including  sending  an  announcement  to  all  those  who  have 
previously  commented  on  the  draft  or  final  Federal  Coal  Leasing 
Programmatic  EIS)  to  achieve  widest  possible  dissemination  of 
its  announcement  that  it  will  reevaluate  its  coal  leasing  program 
and  policy  and  that  it  will  accept  comments  on  the  Final  EIS  is- 
sued in  September  1975  for  60  days  after  public  of  the  announce- 
ment in  the  Federal  Register. 

(2)  Thereafter,  defendants  shall  prepare  and  public  a  draft 
supplement  to  the  Final  EIS,  seeking  to  correct  the  defects  found 
by  this  court  to  exist,  and  responding  to  the  significant  issues 
raised  in  comments  previously  received  on  the  Draft  and  Final 
EIS's.  Publication  of  this  draft  supplement  should  be  announced 
by  appropriate  notice  in  the  Federal  Register  and  elsewhere,  as 
indicated  above,  and  circulated  to  all  interested  Federal,  State,  and 
local  governmental  agencies  and  interested  members  of  the  gen- 
eral public.  Comments  shall  be  expressly  invited  thereon,  with 
comment  received  until  at  least  45  days  after  the  notice  of  release 
of  the  draft  supplement  is  published  in  the  Federal  Register. 

(3)  Thereafter,  defendants  shall  prepare  a  new  Final  EIS, 
which  combines  and  integrates  the  material  in  the  draft  supple- 
ment with  the  Final  EIS  previously  released,  which  fully  re- 
sponds to  the  comments  received  on  the  draft  supplement,  and 
which  otherwise  fully  complies  with  XEPA. 

(4)  After  the  new  Final  EIS  has  been  made  available  to  the 
public  and  is  on  file  with  the  Council  on  Environmental  Quality 
for  at  least  30  days,  the  Secretary  of  the  Interior  shall  personally 

15  Department  of  the  Interior  News  Release.  Sept.  80,  1077 — According  to  Secretary 
Andrus,  the  Department  "had  anticipated  thai  the  court  might  disapprove  of  the  existing 
programmatic  BIS  for  the  leasing  program,  and  [waa]  therefore  well  underway  In  develop- 
ing a  new  leasing  program  for  which  we  would  prepare  a  sound  and  legally  adequate  im- 
pact statement." 
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reevaluate  Federal  coal  leasing  policy,  based  on  the  information 
contained  in  the  new  Final  EIS,  and  shall  make  a  new  decision  as 
to  whether  a  new  leasing  program  shall  be  instituted  and,  if  so, 
what  kind  of  program  it  should  be. 
Another  relatively  recent  action  by  the  Department  of  the  Interior 
was  the  recent  memorandum  16  by  the  Solicitor  (Krulitz  decision)  re- 
garding the  prior  rights  of  mining  claims  on  the  Department's  au- 
thority to  issue  prospecting  permits  for  coal  and  phosphate  on  Federal 
lands   (see  Appendix).  In  general,  the  decision  states  that  mining 
claims  hold  precedence  over  prospecting  permits  issued  for  the  two 
minerals  listed  above.  According  to  the  Department,  a  prospecting 
permit  for  coal  cannot  be  issued  for  land  subject  to  a  claim.  If  a 
prospecting  permit  for  coal  purports  to  cover  land  subject  to  a  mining 
claim,  it  is  invalid  as  to  that  land.  Consequently,  in  demonstrating  a 
discovery  of  coal  in  commercial  quantities  in  land  subject  to  a  pros- 
pecting permit,  the  permittee  must  exclude  coal  in  land  covered  by  a 
mining  claim. 

Because  a  total  of  almost  6  million  claims  have  been  filed  on  Federal 
lands,  the  impact  of  such  a  decision  could  be  significant  to  those  who 
would  plan  to  or  who  have  already  committed  capital  to  the  develop- 
ment of  coal  reserves  on  the  public  domain.  The  problem  could  be 
potentially  serious  in  view  of  the  fact  that  large  amounts  of  coal  land 
necessary  for  the  formation  of  a  logical  mining  unit  (LMU)  could 
be  tied  up  by  a  mining  claim  for  a  small  ore  body  on  a  relatively  small 
tract.  Further  complicating  the  matter  is  the  extremely  complex  struc- 
ture of  overlapping  claims  that  has  evolved  over  the  years  since  the 
passage  of  the  General  Mining  Law  of  1872.  Ke vision  of  the  1872  Min- 
ing Law  is  currently  a  topic  of  legislation  in  the  95th  Congress. 

Because  of  all  of  the  current  problems  associated  with  the  Federal 
coal  leasing  programs,  Interior  Department  officials  cannot  predict 
when  coal  leasing  activity  will  be  resumed.  In  an  address  to  the  re- 
cent American  Mining  Congress  convention  in  San  Francisco,  Interior 
Secretary  Cecil  Andrus  acknowledged  that  the  leasing  procedures  for 
Federal  lands  must  be  shortened  and  that  too  much  Federal  land 
has  been  withdrawn  from  development,  but  the  Department  has 
not  yet  announced  specific  proposals  for  improving  leasing  policies. 
It  is  possible,  therefore,  that  a  resumption  of  coal  leasing  activities 
may  not  occur  until  the  1980's. 

16  Department  of  the  Interior.  Solicitor's  Opinion  M-36893,  August  2.  1977  on  "The 
effect  of  mining  claims  on  secretarial  authority  to  issue  prospecting  permits  for  coal  and 
phosphate." 


II.  FEDERAL  COAL  LEASING  RULES  AND  REGULATIONS 

PROSPECTING  PERMITS ;  ISSUANCE  OF  LEASES 
[From  the  Federal  Register,  Friday,  May  7,  1976] 

Title  43 — Public  Lands:  Interior 
Chapter  II — Bureau  of  Land  Management 

Part  8520 — Preference  Right  and  Competitive  Leases 

PROSPECTING   PERMITS  ;    ISSUANCE   OF  LEASES 

On  January  19,  1976,  proposed  regulations  were  published  in  the  Federal  Reg- 
ister (41  F.R.  2948),  to  formally  define  "commercial  quantities"  under  30  U.S.C. 
201(b)  and  "valuable  deposit"  under  30  U.S.C.  211(b),  262,  272,  and  282  and  to 
state  what  information  the  permittees  must  submit  to  demonstrate  the  existence 
of  coal  in  commercial  quantities  or  of  a  valuable  deposit  of  the  other  permit  min- 
erals, and  to  state  that  if  a  permittee  makes  the  necessary  showing,  the  Sec- 
retary will  offer  a  lease  to  the  permittee.  Initially,  interested  persons  were 
given  until  February  19,  1976  to  submit  comments :  the  comment  period  was  later 
extended  until  March  19,  1976,  41  F.R.  7110  (1976).  Full  and  careful  considera- 
tion was  given  to  all  written  comments  received  and  in  response  to  these  com- 
ments several  changes  have  been  made  in  the  regulations. 

Many  of  the  comments  received  were  critical  of  the  standards  for  commercial 
quantities  and  valuable  deposit  contained  in  the  proposal.  Nevertheless  because 
of  the  law's  requirements,  the  Department  has  not  changed  the  essential  aspects 
of  the  proposed  rules,  although  several  revisions  have  been  made. 

Major  change. — The  proposed  regulations  required  the  permittee  to  submit 
information  on  the  cost  of  mining  without  first  being  informed  of  proposed  lease 
terms  and  royalties.  Several  of  the  comments  noted  that  this  would  be  burden- 
some and  unfair  to  lease  applicants  and  that  lease  terms  should  be  known  to  the 
permittees  before  they  have  to  present  financial  information.  The  Department 
agrees  that  the  procedures  in  the  proposal  would  have  created  this  problem.  In 
response,  the  Department  has  divided  the  application  procedure  into  two  phases. 
In  the  initial  phase,  the  applicant  will  submit  reserve  information,  describe  the 
physical  characteristics  of  the  area  covered  by  his  permit  and  describe  his  pro- 
posed mining  operation.  43  CFR  3521.1-1  (b).  This  Department  will  use  the  in- 
formation to  do  a  technical  examination/environmental  analysis  of  the  area  cov- 
ered by  the  permit.  43  CFR  3521.1-4.  The  purposes  of  this  step  is  to  prepare 
appropriate  lease  terms  and  stipulations.  43  CFR  3521.1-5.  The  proposed  lease 
terms  and  stipulations  will  be  given  to  the  permittee,  and  based  on  this  infor- 
mation he  will  make  a  final  showing  of  revenues  and  costs.  43  CFR  3521.1-1  (c). 
The  Department  believes  that  this  procedure  is  fair  to  the  lessee  and  complies 
with  the  Department's  duty  to  assure  effective  environmental  protection. 

The  Department  realizes  that  the  information  that  the  i>ermittee  submits  on 
proposed  mining  methods,  mine  location  and  proposed  schedule  of  mining  will 
have  to  be  somewhat  general,  and  that,  often,  additional  drilling  and  planning 
will  be  required  before  final  mining  plans  can  be  completed.  Nonetheless,  the  per- 
mittee must  make  an  estimate  of  the  methods  of  mining  and  the  location  of 
the  mine.  At  a  minimum,  this  requires  identification  of  the  proposed  mining 
method  (underground  or  surface),  the  likely  rate  of  production,  the  location  of 
the  mine  and  basic  mining  processing  equipment  and  other  factors.  Infor- 
mation more  detailed  than  that  based  on  drilling  information  necessary  to  dem- 
onstrate the  existence  of  measured  or  indicated  reserves  is  not  required.  Sub- 
section (a)  of  3521.11  has  been  amended  to  allow  additional  time  for  the  filing  of 
the  initial  application. 

(13) 


14 

Minor  revisions  and  response  to  comments. — The  Department  has  made  sev- 
eral changes  of  a  minor  nature  in  response  to  comments  on  particular  sections. 
These  are  addressed  in  the  following  section-by-section  analysis.  Explanation 
of  why  changes  were  not  made  is  also  included  in  this  analysis.  The  comment  is 
listed  followed  by  the  section  involved  and  Department's  response. 

1.  Request  that  the  regulations  apply  to  coal  only.  3520.1-1  (a).  This  section 
says  that  the  regulations  will  apply  to  all  prospecting  permit  minerals.  The  De- 
partment believes  that  the  regulations  state  the  proper  standards  for  all  permit 
minerals  and  that  delay  in  applying  the  standard  to  those  minerals  would  serve 
no  purpose. 

2.  Request  that  Department  apply  "workability"  standard  request  that  De- 
partment apply  "overall  balance"  standard.  3520.1-1  (c).  This  section  adopts  the 
prudent  person  rule  to  determine  wThether  a  permittee  has  discovered  coal  in 
commercial  quantities  or  a  valuable  deposit  of  one  of  the  other  permit  min- 
erals. The  Department  has  reviewed  in  great  detail  the  legal  support  for  each 
of  the  positions  suggested  by  the  comments  and  has  concluded  that  the  stand- 
ard found  in  the  regulations  correctly  interprets  the  Mineral  Leasing  Act  and 
other  relevant  statutes.  Consequently,  the  definition  in  the  proposal  has  not  been 
changed.  One  comment  requested  that  the  Department  adopt  the  prudent  person 
test,  without  its  marketability  aspect.  This  comment  fails  to  recognize  that  the 
prudent  person  standard  and  the  marketability  standard  are  not  different  tests. 
As  the  Supreme  Court  stated.  "[T]he  prudent-man  test  and  the  marketability 
tests  are  not  distinct  standards,  but  are  complementary  in  that  the  latter  is  a 
refinement  of  the  former,"  390  U.S.  599,  603  (1968). 

3.  Request  that  this  standard  not  apply  to  permits  granted  before  the  effective 
date  of  the  regulation.  3520.1-1  (d).  This  section  stated  that  the  regulations 
would  apply  to  applications  for  leases  pending  on  the  effective  date  of  this 
regulation.  The  Department  has  full  legal  authority  to  adjudicate  pending  appli- 
cations for  leases  under  the  standards  adopted  by  these  regulations.  As  a  question 
of  policy,  it  has  determined  that  the  public  interest  wTould  not  be  fully  protected 
unless  these  applications  for  leases  are  examined  under  what  the  Department 
believes  is  the  correct  interpretation  of  the  statutes.  Conversely,  the  Department 
believes  that  it  would  be  extremely  disruptive  and  not  in  the  public  interest  to 
examine  leases  issued  prior  to  the  promulgation  of  this  regulation  to  determine 
if,  wrhen  issued,  they  complied  with  the  standards  of  this  regulation.  In  addition, 
the  Department  believes  that  there  would  be  extremely  difficult  problems  of 
proof  if  this  inquiry  were  made.  Consequently,  this  section  has  not  been  changed. 

4.  Request  that  the  Department  give  lease  terms  to  permittee  before  a  financial 
showing  is  made.  3521.1-1  (b).  This  comment  was  discussed  previously  in  the 
section  on  major  changes.  In  response  to  this  comment,  3520.1-1  (b)  was  made 
into  two  subsections  3520.1-1  (b)  and  3521.1-1  (c).  In  addition,  two  new  sections 
were  added,  3521. 1-4  and  3521.1-5,  to  explain  the  steps  the  Department  will 
take  to  prepare  lease  terms  and  stipulations. 

5.  Request  clarification  of  application  to  in  situ  development  or  utilities. 
3521.1-1  (b),  now  3521.1-1  (c).  This  section  refers  to  the  cost  of  operating  or 
developing  a  "mine."  Several  comments  requested  that  additional  language  be 
added  to  insure  that  "mine"  encompassed  in  situ  development.  The  Department 
intends  and  believes  that  the  term  "mine"  is  sufficiently  broad  to  take  into 
account  all  types  of  coal  development,  including  in  situ  development.  The  regula- 
tion states  that  all  estimated  costs  must  be  taken  into  consideration,  and  then 
s<-1s  out  of  a  list  of  costs.  The  Department  intends  that  the  list  should  not  be  con- 
sidered the  exclusive  list  of  costs,  and  if  other  costs  are  appropriate  because  of 
the  type  of  development  these  costs  must  be  identified.  The  Department  used  (he 
word  "included"  to  indicate  that  the  list  was  not  an  exclusive  list.  Similarly, 
for  integrated  coal  users,  such  as  utilities,  who  both  mine  and  use  the  coal, 
they  will  be  required  to  place  a  value  on  the  coal  used  and  on  the  cost  of  mining 
the  coal.  Since  the  original  language  is  broad  enough  to  cover  this  comment  no 
change  was  made. 

0.  Request  for  clarification  of  time  to  determine  prices  and  costs,  3521.1-1  (b), 
now  3521.1  -lfc).  The  proposed  regulation  did  not  state  whether  the  prices  and 
costs  should  be  determined  as  of  the  time  of  application,  time  of  decision,  oi- 
lier t>me.  While  the  Mineral  Leasing  Act  clearly  limits  the  time  to  collect 
information  on  the  physical  property  of  the  coal  deposit  to  the  term  of  the  pros- 
pecting permit,  no  such  limitation  appears  for  prices  and  costs.  The  basic  purpose 
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of  the  prudent  person  test  is  to  give  an  indication  of  whether  a  particular  lease 
can  be  developed.  In  view  of  the  purpose  of  the  test,  the  Department  believes  that 
prices  and  costs  should  not  be  frozen  at  the  time  that  the  application  for  lease 
is  filed.  The  Department  will  administer  the  regulations  to  consider,  where 
appropriate,  price  changes  that  occur  before  a  final  departmental  decision  is 
made.  Expected  prices  and  costs  over  the  life  of  the  deposit  may  be  considered. 

7.  Request  for  clarification  whether  a  contract  for  the  sale  of  the  mineral  is 
needed  to  prove  revenues.  3521.1-1  (b)  (2).  now  3521.1-1  (c)  (1).  This  section 
requires  the  permittee  to  estimate  revenues.  The  Department  recognizes  that 
in  many  instances  a  contract  to  sell  coal  cannot  be  signed  until  after  a  lease  is 
awarded.  While  an  executed  contract  will  usually  be  the  best  evidence  of  reve- 
nues, estimated  revenues  may  be  based  on  factors  such  as  price  received  for 
similar  coal,  evidence  of  existing  markets,  or  the  applicant's  best  judgment  of 
future  markets.  Lack  of  a  contract  will  not  disqualify  a  permittee  from  receiving 
a  lease. 

S.  Request  for  clarification  whether  costs  includes  cost  of  complying  with  State 
regulations.  3521.1-1  (b)  (3).  now  3521.1-l(c)  (2).  The  proposed  section  stated 
that  all  "direct  costs"  would  be  considered.  Several  comments  noted  that  the 
meaning  of  "direct"  was  unclear,  and  at  any  rate  it  would  eliminate  costs  that 
a  prudent  person  would  consider.  The  Department  agrees  with  both  of  these 
comments  and  has  eliminated  the  word  "direct. "  This  change,  plus  the  use  of 
"including"  before  the  list  of  the  costs,  should  make  it  clear  that  the  permittee 
must  show  all  costs.  The  costs  of  complying  with  State  or  local  government 
regulations  are  clearly  costs  that  must  be  considered. 

0.  Request  that  the  permittee  estimate  the  cost  of  complying  with  yet  unenacted 
laws.  3521.1-l(b)  (3).  now  3521.1-Kc)  (2).  This  section  says  that  the  permittee 
must  show  the  cost  of  complying  with  "existing"  governmental  regulations.  It 
is  alleged  that  a  prudent  person  would  consider  not  only  the  cost  of  existing  reg- 
ulations, but  also  the  cost  of  future  regulations.  The  Department  believes  that 
such  considerations  are  generally  inappropriate  in  this  context,  since  these  costs 
are  too  remote  to  be  reasonably  estimated.  Consequently  this  section  was  not 
changed. 

10.  Request  that  the  willingness  of  the  permittee  to  sign  the  lease  be  accepted 
as  evidence  that  the  prudent  person  test  has  been  met.  3521.1-1  (h).  This  section 
requires  the  authorized  officer  to  review  the  information  and  determine  that  a 
satisfactory  showing  has  been  made.  The  Department  has  not  changed  this  sec- 
tion for  two  reasons.  First,  the  Department  believes  that  the  Mineral  Leasing 
Act  requires  the  Department  to  review  the  permittee's  showing.  Second,  the 
prudent  person  test  is  an  objective,  not  a  subjective  test.  The  question  under  that 
test  is  not  whether  a  particular  person  would  invest  his  labor  and  means,  but 
whether  an  objective  prudent  person  would  do  so. 

11.  Request  that  rental  rate  be  raised.  3521.1-1  (e)  new  3521.1-1  (f) .  This  provi- 
sion requires  the  initial  application  to  be  accompanied  by  the  minimum  rental  per- 
mitted by  the  Mineral  Leasing  Act  The  comment  requests  that  the  Department 
charge  higher  rentals.  The  Department's  position  is  that,  at  the  application  stage, 
it  is  appropriate  for  the  permittee  to  submit  only  the  minimum  rental.  This 
minimum  charge  does  not  preclude  the  Department  from  charging  a  higher 
rental  in  the  lease. 

12.  RtHjnest  for  clarification  whether  imposition  of  lease  terms  could  result  in 
a  deposit  failing  to  meet  the  statutory  test.  3521.1-1  (f),  now  3521.1-5.  This  sec- 
tion, as  revised,  requires  the  Department  to  prepare  appropriate  lease  terms 
before  the  permittee  submits  financial  information  The  costs  imposed  by  these 
stipulations  are  considered  in  the  same  manner  as  all  other  costs.  If  the  cost  of 
milling  exceeds  the  value  of  the  deposit,  the  lease  application  will  be  denied;  the 
source  of  the  costs  will  not  be  separately  examined. 

13.  Revise  hearings  procedures  to  clarify  when  permittee  has  a  right  to 
a  bearing  3521.1-Kii.  (j),  now  3521.1-l(j).  The  proposed  hearing  procedures 
•  lid  not  clearly  state  when  a  permittee  had  a  right  to  a  hearing.  The  two  sec- 
tions have  been  combined  and  the  regulation  now  says  that  a  i>ormittoo  has  a 
right  to  a  hearing  if  he  has  alleged  in  his  application  facts  sufficient  to  show 
that,  he  is  entitled  to  a  lease.  The  revised  regulation  still  provides  that  the  permit- 
tee has  both  the  burden  of  go iner  forward  and  the  burden  of  proof. 

nil  comments. — The  Department  also  received  several  comments  that  were 
not  directed  to  a  particular  section  of  the  regulations. 
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1.  Request  that  regulations  include  specific  right  to  judicial  appeal.  Since 
the  right  to  appeal  is  covered  by  the  Administrative  Procedure  Act,  the  De- 
partment does  not  believe  it  is  necessary  for  the  regulations  to  include  a  judicial 
appeal  section. 

2.  Request  for  explanation  of  relationship  of  Endangered  Species  Act  and  these 
regulations.  Where  necessary,  the  Department  will  include  stipulations  in 
mineral  leases  that  require  lessees  to  comply  with  the  provisions  of  the  Endan- 
gered Species  Act,  16  U.S.C.  1531-43.  Since  these  rules  require  that  the  cost 
of  all  stipulations  be  included  in  the  commercial  quantities  and  valuable  de- 
posits determination,  it  is  possible  tbat  stipulations  to  comply  with  the  Endan- 
gered Species  Act  could  result  in  a  lease  application  not  meeting  the  requisite  test. 
The  lease  application  would  then  be  denied  under  the  Mineral  Leasing  Act.  In 
other  situations,  where  the  lessee  will  be  able  to  modify  his  operations  to  meet 
the  requirements  of  the  Endangered  Species  Act,  and  still  meet  the  test  under 
the  Mineral  Leasing  Act,  the  lease  will  be  offered. 

3.  Request  to  change  "Secretary"  to  "authorized  officer."  The  proposed  regu- 
lations referred  to  "secretary"  to  designate  an  official  of  the  Department.  Sev- 
eral comments  noted  that  the  term  "authorized  officer,"  as  defined  in  43  CFR 
3000.0-5 (f),  should  be  used  instead.  The  Department  agrees  and  has  changed 
"Secretary"  to  "authorized  officer"  to  make  these  regulations  consistent  with 
other  regulations  of  the  Department. 

4.  Request  for  preparation  of  inflationary  impact  statement.  The  Depart- 
ment has  prepared  a  negative  declaration  to  meet  its  responsibility  under  E.O. 
No.  11821. 

5  Allegation  that  regulations  are  inconsistent  with  Mining  and  Minerals  Pol- 
icy Act  of  1970,  30  U.S.C.  21a.  The  Department  believes  that  these  regulations 
fully  promote  the  purposes  of  that  Act.  For  example,  the  Act  establishes  a  policy 
of  fostering  and  encouraging  private  enterprise  in  the  development  of  "economi- 
cally sound"  and  stable  mining  industry  30  U.S.C.  21a  (1).  Reviewing  whether  a 
permittee  has  a  prospect  of  success  in  developing  a  valuable  mine  support  this 
principle. 

6.  Requests  for  clarification  whether  new  prospecting  permits  will  be  issued 
for  coal.  On  January  26,  1976,  Secretary  Kleppe  announced  that,  in  the  near  fu- 
ture, no  new  prospecting  permits  would  be  issued  for  coal.  Permit  programs  for 
other  minerals  will  continue. 

7.  Request  for  discussion  of  relationship  between  these  regulations  and  com- 
petitive leasing  under  the  Mineral  Leasing  Act.  These  regulations  do  not  change, 
in  any  way,  the  administration  of  the  competitive  leasing  aspects  of  Mineral 
Leasing  Act. 

8.  Request  that  the  Department  exercise  in  these  regulations  its  authority  to 
ensure  the  sale  of  the  production  from  the  leased  lands  at  reasonable  prices.  30 
U.S.C.  187  The  Department  does  not  feel  it  is  proper  to  incorporate  in  these  reg- 
ulations, a  procedure  to  review  whether  prices  are  reasonable. 

9.  Request  whether  information  submitted  by  permittee,  will  be  treated  as 
confidential  information.  The  Department  will  treat  information  submitted 
under  these  regulations  according  to  the  Freedom  of  Information  Act  procedures 
in  43  CFR  part  2. 

10.  Request  that  "chiefly  valuable"  standard  be  omitted.  Several  comments 
expressed  disagreement  with  the  requirement  that  before  a  lease  could  be  issued 
to  a  permittee  who  was  prospecting  for  sodium,  sulfur,  or  potassium,  3521.1-1  (c), 
now  3521.1-1  (d),  the  permittee  has  to  show  that  the  land  is  "chiefly  valuable"  for 
the  mineral  deposit.  The  Department  has  no  discretion  to  dispense  with  this 
requirement  for  these  three  minerals  because  the  Mineral  Leasing  Act  requires 
the  showing  to  be  made,  30  U.S.C.  262,  272,  and  282  Because  of  the  large  number 
of  comments  on  the  "chiefly  valuable"  standards,  the  Department  will  institute 
a  separate  rulemaking  proceeding  before  publishing  a  definition  of  the  term. 
Comments  received  in  advance  of  that  proposed  rulemaking  will  be  considered 
to  the  extent  possible.  Comments  should  be  directed  to  the  Director,  Bureau  of 
Land  Management  (210),  Department  of  the  Interior,  18th  and  C  Streets,  X.W., 
Washington,  D.C.  20240.  The  anticipated  publication  date  for  this  proposed  rule- 
making is  September  1, 1976. 

11.  Request  that  the  standard  of  valuable  deposit  not  apply  to  hardrock  pros- 
pecting permits.  The  proposed  rulemaking  applied  not  only  to  prospecting  permits 
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issued  under  the  Mineral  Leasing  Act,  but  also  to  permits  issued  under  the  author- 
ity transferred  to  the  Department  of  the  Interior  by  section  402  of  the  Reorgani- 
zation Plan  No.  3.  60  Stat.  1099.  The  Department's  authority  under  the  reorgani- 
zation plan  does  not  require  the  Department  to  use  any  particular  leasing  sys- 
tem or  standard.  In  the  past,  the  Department  has  used  the  same  standard  under 
the  reorganization  plan  as  it  used  under  the  Mineral  Leasing  Act.  Consequently, 
prospecting  permits  issued  under  the  reorganization  plan  were  included  in  the 
proposed  rulemaking.  However,  the  Department  is  presently  considering  whether 
to  adopt  a  different  system  for  leasing  minerals  subject  to  the  reorganization 
plan.  Consequently  this  rulemaking  does  not  include  permits  issued  under  the 
reorganization  plan.  The  Department  intends  to  undertake  separate  rulemaking 
for  minerals  leasable  under  that  authority.  Comments  should  be  directed  to  the 
address  listed  in  the  previous  response.  No  proposed  date  of  publication  has  been 
established. 

12.  Request  that  the  Department  provide  existing  lease  applicants  with  access 
to  the  permit  area  to  allow  them  to  gather  information  required  by  these  regula- 
tions. Several  comments  noted  that  a  permittee  whose  permit  expired  before  the 
effective  date  of  these  regulations  will  have  no  opportunity  to  gather  information 
needed  to  comply  with  the  regulations.  Although  these  regulations  require  no 
more  drilling  than  was  previously  properly  required,  in  recognition  of  this  poten- 
tial problem  (and  in  recognition  of  a  similar  need  of  a  potential  bidder  under  the 
Department's  competitive  leasing  procedures),  the  Department  is  preparing 
regulations  that  allow  cooperative  drilling  and  testing  of  Federal  mineral  depos- 
its. Information  obtained  under  a  cooperative  testing  agreement  could  be  used  to 
prepare  a  preliminary  mining  plan,  but  could  not  be  used  to  show  either  the 
quantity  or  quality  of  the  mineral  for  the  purposes  of  showing  entitlement  to  a 
lease ;  under  the  Mineral  Leasing  Act,  that  information  must  be  obtained  during 
the  term  of  the  permit. 

Administrative  matters. — After  the  final  promulgation  of  these  regulations,  the 
Bureau  of  Land  Management  will  contact  all  preference  lease  applicants  and 
inform  them  of  the  new  regulations,  and  offer  them  an  opportunity  to  submit 
additional  information  to  meet  the  requirements  of  the  regulations.  The  Bureau 
of  Land  Management  will  also  inform  the  permittees  that  applications  for  leases 
which  meet  the  Department's  short-term  leasing  criteria  will  be  processed  first. 

Therefore,  under  the  authority  granted  under  section  32  of  the  Mineral  Leasing 
Act,  30  U.S.C.  189,  43  CFR.  subparts  3520  and  3521  are  amended  as  follows : 

1.  43  CFR,  subpart  3520,  is  amended  by  revising  section  3520.1-1  to  read  as 
follows : 

§3520.1-1    Preference  right  leases 

(a)  Coal,  phosphate,  sodium,  sulfur,  and  potassium. —  d)  The  authorized 
officer  shall  issue  a  lease  to  the  holder  of  a  prospecting  permit  issued  for  phos- 
phate, sodium,  sulfur,  or  potassium  if  the  permittee  shows  to  the  authorized 
officer  that,  within  the  term  of  the  permit,  he  discovered  a  valuable  deposit  of 
the  mineral  for  which  the  permit  was  issued,  or  for  a  prospecting  permit  issued 
for  coal,  if  the  permittee  shows  to  the  Secretary  that  he  discovered  commercial 
quantities  of  coal.  (2)  If  the  permit  is  for  sodium,  sulfur,  or  potassium,  the 
authorized  officer  may  not  issue  a  lease  unless  the  permittee  also  shows  that  the 
land  is  chiefly  valuable  for  the  development  of  the  mineral  deposit  discovered. 

(b)  Lease  area. — The  lease  shall  be  for  all  or  part  of  the  lands  in  a  reasonably 
compact  form. 

(c)  Standards  to  determine  "valuable  dcposiV  and  "commercial  quantities." — 
A  permittee  has  discovered  commercial  quantities  of  coal  of  a  valuable  deposit 
of  one  of  the  other  permit  minerals  if  the  mineral  deposit  discovered  under  the 
permit  is  of  such  a  character  and  quantity  that  a  prudent  person  would  be  justi- 
fied in  the  further  expenditure  of  his  labor  and  means  with  a  reasonable  prospect 
of  success  in  developing  a  valuable  mine.  The  permittee  must  present  sufficient 
evidence  to  show  that  there  is  a  reasonable  expectation  that  his  revenues  from 
the  sale  of  the  mineral  will  exceed  his  costs  of  developing  the  mine,  and  extract- 
ing, removing,  and  marketing  the  mineral. 

(d)  Applicability. — The  standard  in  paragraph  (c)  of  this  section  shall  apply 
to  all  future  applications  for  leases  by  prospecting  permittees,  and  to  applica- 
tions pending  on  the  effective  date  of  this  regulation.  Leases  which  have  been 
issued  prior  to  that  date  may  not  be  reexamined  to  determine  whether  they 
meet  the  standards  in  paragraph  (c)  of  this  section. 


18 

2.  43  CFR,  subpart  3521,  is  amended  by  revising  section  3521.1-1  and  adding 
sections  3521.1-4,  and  3521.1-5  to  read  as  follows : 

§3512-1    Forms 

(a)  (1)  An  application  for  a  lease  by  a  prospecting  permittee  shall  be  filed 
within  30  days  after  the  permit  expires. 

(2)  If  a  permittee  needs  additional  time  to  submit  the  information  required 
by  section  3521.1-1  (b)  of  this  part  and  files,  within  30  days  after  the  permit 
expires  or  within  60  days  from  the  effective  date  of  these  regulations,  whichever 
is  later,  a  notice  of  applications  and  request  for  extension  of  time,  the  authorized 
officer  shall  extend  the  time  for  submitting  the  required  information  for  the 
period  requested,  but  for  not  more  than  one  year. 

(b)  Initial  showing. — The  initial  application  for  a  lease  shall  contain  the 
following  information : 

(1)  The  quantity  and  quality  of  the  minerals  discovered  within  the  area 
included  within  the  permit.  The  term  "quantity  of  minerals"  means  only  meas- 
ured and  indicated  reserves.  Structural  maps  of  the  tops  of  all  beds  to  be  mined : 
isopachous  maps  of  beds  to  be  mined  and  interburden ;  and  isopachous  maps  of 
overburden  (for  beds  to  be  mined  by  surface  methods).  These  maps  shall  show 
the  location  of  test  holes  and  outcrops.  Estimates  of  measured  and  indicated 
reserves  for  each  bed  to  be  mined  must  also  be  submitted.  Coal  quality  data 
submittals  shall  include,  as  a  minimum,  an  average  proximate  analysis  and 
Btu  content  for  coal  beds,  or  average  grade  of  the  ore  for  other  minerals.  In 
addition,  all  supporting  geological  and  geophysical  data  used  in  development 
of  the  above,  required  information  shall  be  submitted. 

(2)  A  map,  or  maps,  as  may  be  available  from  State  or  Federal  sources,  which 
shows  the  topography  of  the  land  applied  for,  on  which  the  applicant  shall 
show  physical  features  and  natural  drainage  patterns  and  existing  roads, 
vehicular  trails,  and  utility  systems ;  the  location  of  any  proposed  development 
or  mining  operations  and  facilities  incidental  thereto,  including  the  appropriate 
locations  and  a  real  extent  of  the  areas  to  be  used  for  pits,  overburden,  and  tail- 
ings :  and  the  location  of  water  sources  or  other  resources  which  may  be  used  in 
the  proposed  operations  or  facilities  incidental  thereto. 

( 3 )  A  narrative  statement,  including : 

(i)  The  anticipated  scope,  method,  and  schedule  of  development  operations, 
including  the  types  of  equipment  to  be  used ; 

(ii)  The  method  of  mining  anticipated,  including  the  best  available  estimate 
of  the  mining  sequence  and  production  rate  to  be  followed ; 

(iii)  The  relationship,  if  any,  between  the  mining  operation  anticipated  on 
the  lands  applied  for  and  existing  or  planned  mining  operations,  or  facilities 
incidental  thereto,  on  adjacent  Federal  or  non-Federal  lands ; 

(iv)  A  brief  description,  including  suitable  maps  or  aerial  photographs  as 
appropriate,  of  the  existing  land  use  within  and  adjacent  to  the  lands  applied 
for,  and  of  known  geologic,  visual  cultural,  or  archaeological  features,  and  the 
known  habitat  of  fish  and  wildlife,  particularly  threatened  and  endangered 
species,  that  may  be  affected  by  the  proposed  or  reasonably  anticipated  explora- 
tion or  mining  operations;  and 

(v)  A  brief  description  of  the  proposed  measures  to  be  taken  to  prevent  or 
control  fire,  soil  erosion,  pollution  of  surface  and  ground  water,  damage  to  fish 
and  wildlife,  or  other  natural  resources,  air  and  noise  pollution,  and  hazards  to 
public  health  and  safety;  to  reclaim  the  surface:  and  to  otherwise  meet  appli- 
cable laws  and  regulations  which  the  applicant  wishes  to  have  considered  by 
the  authorized  officer. 

(c)  Final  shmcinf/. — After  the  permittee  receives  the  technical  environmental 
analysis  report  and  proposed  lease  form  prepared  in  accordance  with  section 
3521.1-5  of  this  subpart,  he  shall  submit  the  following  information: 

(1)  Estimated  revenues; 

(2)  All  the  estimated  costs  that  a  prudent  person  would  consider  before 
deciding  to  operate  a  mine,  including  the  cost  of: 

fi)   Developing  the  mine; 
Cii)    Removing  the  mineral: 

(iii)  Processing  necessary  to  place  the  mineral  in  a  saleable  condition  : 
Civ)  Transporting  the  mineral  product  to  the  point  of  sale  (f.o.b.)  ; 
(v)    Applicable  royalties  and  taxes:  and 

Cvi)    Complying  with  existing  governmental  regulations,  reclamation 
and  environmental  standards,  and  proposed  lease  terms ; 
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(3)  A  comparison  of  estimated  costs  and  estimated  revenues:  and 

(4)  If  the  permittee  intends  to  mine  the  deposit  in  the  land  covered  by 
the  permit  as  part  of  a  logical  mining  unit  in  conjunction  with  related  de- 
posits, the  permittee's  showing  may  include  the  estimated  costs  and  revenues 
of  the  combined  mining  venture. 

(d)  Additional  showing  for  permits  issued  for  potassium,  sodium,  and  sul- 
fur.— In  addition,  if  the  prospecting  permit  was  granted  for  sodium,  sulfur,  or 
potassium,  the  lease  application  shall  also  contain  sufficient  information  to  show 
that  the  land  is  chiefly  valuable  for  the  development  of  the  mineral  deposit 
discovered. 

(e)  Amount  of  detail  required. — The  information  submitted  by  the  permittee 
shall  be  sufficient  to  enable  the  authorized  officer  to  ascertain  whether  the 
permittee's  showing  has  a  reasonable  factual  basis  and  supports  his  assertion 
that: 

(1)  He  has  found  commercial  quantities  of  coal  if  the  permit  was  issued 
for  coal :  or 

(2)  He  has  found  a  valuable  deposit  of  the  minerals  covered  by  the  permit 
if  the  permit  was  issued  for  a  mineral  other  than  coal ;  and 

(3)  The  land  is  chiefly  valuable  for  the  mineral  deposit  if  the  permit  was 
issued  for  sodium,  sulfur,  or  potassium. 

(f )  Rental  to  be  submitted. — The  initial  application  must  be  accompanied  by 
the  first  year's  rental  at  the  rate  of  25  cents  per  acre  or  fraction  thereof  except 
that : 

(1)  Sulfur.  The  application  shall  be  accompanied  by  the  first  year's  rental 
at  the  rate  of  50  cents  per  acre  or  fraction  thereof. 

(2)  Solid  (hardrock)  minerals.  The  application  shall  be  accompanied  by  a 
payment  of  $1  for  each  acre  or  fraction  thereof  included  in  the  application, 
but  not  less  than  $20. 

(g)  Action  if  additional  information  is  needed. —  (1)  If  the  permittee  has  not 
submitted  the  information  this  section  requires,  the  authorized  officer  shall  in- 
form the  permittee  of  the  omissions  and  shall  give  the  permittee  an  opportunity 
to  submit  the  necessary  information.  The  request  for  additional  information 
shall  specify : 

(i)   The  information  the  permittee  has  failed  to  provide:  and 
(ii)   The  date  by  which  the  permittee  must  submit  the  omitted   infor- 
mation, but  the  authorized  officer  shall  allow  no  less  than  60  days  for  a 
response. 

(2)  The  authorized  officer  may  grant  the  permittee  an  extension  of  time  t<>  re- 
spond to  a  request  for  additional  information  if  the  permittee  requests  an  re- 
tension   before  the  expiration  of  the  period  originally  stated. 

(3)  The  authorized  officer  shall  reject  the  lease  application  if  the  permittee 
does  not  respond  to  a  request  for  information  on  time. 

(h)  Action  if  showing  is  satisfactory. — The  authorized  officer  shall  issue  a 
lease  to  the  permittee,  if.  after  reviewing  the  lease  application,  he  determines : 

(1)  That  the  permittee  has  presented  information  that  has  a  reasonable 
factual  basis,  and  the  information  supports  the  permittee's  assertion  that: 

(i)   He  has  found  coal  in  commercial  quantities  if  the  permit  was 
issued  for  coal  :  or 

(ii)   He  has  found  a  valuable  deposit  of  the  mineral  covered  by  the 
permit  if  the  permit  was  issued  for  a  mineral  other  than  coal :  and 
(iii)    If  the  permit  was  issued  for  sodium,  sulfur,  or  potassium,  that 
the  land  is  chiefly  valuable  for  the  mineral  deposit  : 

(2)  That  the  permittee  has  taken  into  account  all  the  factors  required  by 
this  section. 

(ii  Basis  for  denial  of  lease  application. — The  authorized  officer  may  reject 
the  application  and  inform  the  permittee  of  the  grounds  for  the  rejection,  or 
request  additional  information  under  the  procedures  in  paragraph  fir)  of  this 
section  if  he  determines  that  the  evidence  submitted  by  the  permittee1  does  not 
support  his  assertion  that: 

(1)  He  has  found  commercial  quantities  of  coal  if  the  permit  was  issued 
for  coal ;  or 

(  L'  i  A  valuable  deposit  of  the  mineral  covered  by  his  permit  if  the  permit 
was  issued  for  mineral  other  than  coal  :  or 

(.°»)  If  the  permit  was  issued  for  sodium,  sulfur,  or  potassium,  that  the 
land   is  chiefly   valuable  for  the  mineral  deposit. 
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(j)  Hearing  and  appeal  procedures. —  (1)  If  the  permittee's  application  is 
rejected,  he  may  tile  a  notice  of  appeal  and  statement  of  reasons  for  appeal 
in  accordance  with  the  procedures  of  43  CFR  Part  4. 

(2)  The  permittee  shall  have  a  right  to  a  hearing  before  an  Administrative 
Law  Judge  in  the  Office  of  Hearings  and  Appeals  if  he  has  alleged,  in  his 
application,  facts  sufficient  to  show  that  he  is  entitled  to  a  lease. 

(3)  At  the  hearing  the  permittee  shall  have  both  the  burden  of  going  for- 
ward and  the  burden  of  proof,  and  must  show  by  a  preponderance  of  the  evi- 
dence that  he  has  discovered  coal  in  commercial  quantities,  or  a  valuable  de- 
posit of  one  of  the  other  minerals,  and  if  his  application  is  for  a  sodium  sulfur 
or  potassium  lease,  that  the  land  is  chiefly  valuable  for  the  mineral  deposit 
discovered. 

§  3521.1-4    Technical  examination/environmental  analysis 

In  connection  with  an  application  for  a  lease,  the  authorized  officer,  with  the 
assistance  of  the  mining  supervisor,  shall  make  a  technical  examination  and 
environmental  analysis. 

(a)  The  technical  examination  shall  include:  (1)  an  examination  of  the  tech- 
nical aspects  of  the  proposed  operations  set  forth  in  the  lease  application :  and 

(2)  an  evaluation  of  the  impacts  of  such  operations  on  other  land  uses,  re- 
sources, or  land  management  programs  on  or  adjacent  to  the  area. 

(b)  The  environmental  analysis  shall  include  an  analysis  of  the  impact  of  the 
proposed  operations  set  forth  in  lease  application. 

%  3521.1-5    Technical  examination /environmental  analysis  report 

(a)  Following  completion  of  the  technical  examination  and  environmental 
analysis  described  in  the  preceding  section,  the  authorized  officer  shall  prepare 
a  report  which  sets  forth  recommendations  as  to  (1)  land  where  reclamation  is 
not  attainable  or  assured  :  (2)  measures  required  to  comply  with  the  reclamation 
and  performance  standards  set  forth  in  subpart  3041  of  this  chapter;  (3)  neces- 
sary conditions  and  amounts  of  bonds  to  cover  estimated  reclamation  costs  for 
areas  that  will  be  disturbed  during  the  initial  5-year  period  of  the  lease,  permit, 
or  license:  (4)  any  additional,  more  stringent  requirements  needed  in  the  lease 
pursuant  to  §3041.2-2 (a)  of  this  subpart;  and  (5)  proposed  lease  terms  and 
stipulations. 

(b)  The  authorized  officer  shall  send  a  copy  of  this  report  to  the  lease 
applicant. 

Effective  date.— May  7,  1976. 

Thomas  S.  Kleppe, 
Secretary  of  the  Interior. 


TESTING  PERMIT  REGULATIONS 

[From  the  Federal  Register,  Monday,  May  24,  1976] 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[43  CFR  Part  3500] 

Federally  Owned  Mineral  Deposits 

testing  permits 

The  purpose  of  this  proposed  rulemaking  is  to  provide  procedures  for  issuing 
permits  for  testing  federally  owned  mineral  deposits  subject  to  sale  or  leasing 
pursuant  to  parts  3500  and  3600  of  this  chapter. 

These  procedures  are  needed  to  allow  testing  to  secure  detailed  data  on  the 
physical  and  chemical  characteristic  of  a  mineral  deposit  and  the  environmental 
conditions  prior  to  the  deposit  being  offered  for  sale  or  lease  and  to  allow  testing 
after  a  prospecting  permit  has  expired  but  before  the  grant  of  a  preference  right 
lease.  Permits  will  contain  terms  and  conditions  to  protect  the  environment  and 
the  public  interest,  and  provide  for  continued  multiple  use.  Information  obtained 
by  a  permittee  on  a  mineral  deposit  involved  in  a  perference  right  lease  applica- 
tion cannot  be  used  by  the  permittee  to  prove  his  right  to  a  preference  right  lease. 

It  is  hereby  determined  that  the  publication  of  this  proposed  rulemaking  is  not 
a  major  Federal  action  significantly  affecting  the  quality  of  the  human  environ- 
ment and  that  no  detailed  statement  pursuant  to  section  102(2)  (C)  of  the  Na- 
tional Environmental  Policy  Act  of  1969  (42  U.S.C.  4332(2)  (C) )  is  required.  An 
environmental  analysis  will  be  prepared  on  individual  or  groups  of  related  actions 
and  where  significant  impacts  on  the  quality  of  the  human  environment  are 
identified  a  statement  pursuant  to  section  102(2)  (C)  of  the  National  Environ- 
mental Policy  Act  of  1969  will  be  prepared. 

In  accordance  with  the  Department's  policy  on  public  participation  in  rule- 
making (36  FR  8336)  interested  parties  may  submit  written  comments,  sugges- 
tions, or  objections  with  respect  to  the  proposed  rules  to  the  Director  (210), 
Bureau  of  Land  Management,  Washington,  D.C.  20240  until  on  or  before  June  23, 
1976. 

Copies  of  comments,  suggestions,  or  objections  made  pursuant  to  this  notice 
will  lie  available  for  public  inspection  in  the  Division  of  Legislation  and  Regula- 
tory Management.  Room  5555,  Interior  Building,  Washington.  D.C.  during  regu- 
lar business  hours  (7  :45  a.m.-4  :15  p.m.).  Subchapter  C  of  chapter  II  of  title  43 
part  3500  is  amended  by  adding  a  new  subpart  3507  as  follows  : 

SUBPART    C507 — COAL    EXPLORATION    LICENSES 
Sec. 

3507.0-1  Purpose. 

SHOT. 0-2  Objectives. 

3507.0-3  Authority. 

3507.0-4  Responsibilities. 

5  Definitions. 

3507.1  Lands  subject  to  testing  permit. 

3507.2  Pretesting  procedures. 
3507.2-1  Environmental  review. 
3507.2-2  Cultural  resources. 

3507.3  Permits. 

-1  Applications  for  permits. 

3507.3—2  Issuance  and  termination  of  permits. 

3507.3  •".  Righto  under  permits. 
.".507;;    }  <  >i*>rating  regulations. 

3507.3-5  Surface  protection  and  reclamation. 

3507.3-6  Ponds. 

3507.4  Use  of  data. 

3507.5  I'se  of  surface. 

(21) 
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SUBPART     .°>r>07 TESTING    PERMITS FEDERALLY    OWNED     MINERAL    DEPOSITS 

§  3507.0-1     Purpose 

This  subport  provides  for  issuing  permits  for  testing  federally  owned  mineral 
deposits  subject  to  disposal  pursuant  to  parts  3500  and  3600  of  this  chapter,  re- 
gardless of  surface  ownership. 

§  3507.0-2    Objectives 

The  objective  of  this  subpart  is  to  obtain  data  on  the  environmental,  physical, 
and  chemical  characteristics  of  federally  owned  mineral  deposits  and  the  related 
area  and  to  provide  interested  parties  with  an  avenue  for  exploratory  drilling  and 
data  gathering  on  Federally  owned  mineral  deposits. 

§3507.0-3    Authority 

The  statutory  authorities  for  issuing  permits  to  test  federally  owned  minerals 
under  this  part  are  contained  in  the  Acts  cited  in  sections  3500.0-3  and  3600.0-3 
of  this  chapter,  the  Public  Lands  Administration  Act  of  July  16,  1960  (43  U.S.C. 
1362 ) ,  and  43  U.S.C.  2  and  1201. 

§  3507.0-4    Responsibility 

(a)  Subject  to  the  supervisory  authority  of  the  Secretary,  the  regulations  in 
this  subpart  shall  be  administered  by  the  Director,  through  the  State  Director 
and  the  authorized  officer.  The  Bureau  of  Land  Management  (BLM)  exercises 
at  the  Bureau  level  the  Secretary's  discretionary  authority  to  determine  whether 
or  not  testing  permits  are  to  be  issued.  The  Bureau  of  Land  Management  is  re- 
sponsible for  issuing  and  canceling  testing  permits,  terminating  the  period  of 
liability  of  bonds,  and  is  the  office  of  record.  The  appropriate  surface  managing 
agency  concurs  in  the  testing  plan  and  adequacy  of  compliance  with  environ- 
mental terms  and  conditions. 

(b)  The  Geological  Survey  is  responsible  for  all  geologic  and  engineering  de- 
terminations for  the  Secretary. 

(c)  The  authorized  officer  or  other  appropriate  Federal  surface  management 
agency,  after  consultation  with  the  Geological  Survey  and  the  surface  owner,  if 
other  than  the  United  States,  formulates:  (1)  the  requirements  to  be  incorpo- 
rated in  the  permits  for  the  protection  of  the  surface,  mineral  and  nonmineral  re- 
sources and  for  reclamation,  using  as  guidelines  the  surface  operating  and  rec- 
lamation performance  standards  contained  in  43  CFR  3041  and  in  30  CFR  part 
211,  and  (2)  the  terms  and  conditions,  including  bonding  requirements,  required 
of  the  permittee. 

(d)  The  Geological  Survey  after  consultation  with  the  authorized  officer,  any 
other  appropriate  Federal  surface  management  agency,  and  the  surface  owner, 
if  other  than  the  United  States,  reviews  and  concurs  in  testing  plans  and  recom- 
mends termination  of  the  period  of  liability  of  the  bond  upon  the  completion  of 
testing  operations. 

§3507.0-5    Definitions 

As  used  in  this  subpart,  the  term  : 

(a)  "Mineral  deposit"  refers  to  all  federally-owned  mineral  deposits  which  are 
subject  to  disposal  under  applicable  law,  except  oil,  gas,  geothermal  resources, 
and  those  held  in  trust  for  Indians.  It  also  includes  those  minerals  specifically 
stated  in  43  CFR  3500  and  43  CFR  3600  including  but  not  limited  to  native  as- 
phalt, solid  asd  semi-solid  bitumen  and  bituminous  rock  (including  oil  impreg- 
nated rock  or  sand  from  which  oil  is  recoverable  only  after  special  treatment 
after  the  deposit  is  mined,  including  in  situ  mining  or  retorting,  or  quarried.)' 
It  does  not  include  deposits  subject  to  leasing  under  the  Outer  Continental  Shelf 
Lands  Act  of  August  7,  1953  (43  U.S.C.  1331). 

(b)  "Testing"  means  an  operation  designed  to  obtain  detailed  data  on  the 
physical  and  chemical  characteristics  of  mineral  depoit  and  their  environment. 

(c)  "Authorized  officer"  mean  any  person  authorized  by  law  or  by  lawful  dele- 
gation of  authority  in  the  Bureau  of  Land  Management  to  perforin  the  duties 
described. 

(d)  "Mining  Supervisor"  means  the  applicable  Area  or  District  Mining  Su- 
pervisor of  the  Conservation  Division.  (Zoological  Survey,  or  other  subordinate 
act  ing  under  the  direction  of  the  Supervisor. 

(e)  "Testing  plan"  means  a  detailed  plan  submitted  to  the  Mining  Supervisor 
for  approval  after  consultation  with  the  authorized  officer,  or  other  appropriate 
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Federal  surface  management  agency  before  testing  operations  commence  showing 
the  location  and  type  of  testing  work  to  be  conducted,  environmental  protection 
procedures,  present  and  proposed  roads,  as  well  as  reclamation  and  abandonment 
procedures  to  be  followed  upon  completion  of  such  operations. 

(f )  "Testing  permit"  means  a  permit  issued  by  the  authorized  officer  to  permit 
the  testing  of  federally  owned  mineral  deposits  under  terms  and  conditions  that 
will  protect  the  surface  and  subsurface  resources  and  the  environment,  and  pro- 
vide for  the  reclamation  of  any  damage  caused  by  such  testing. 

(g)  "Participant"  means  a  person  who  participates  or  shares  in  a  testing 
permit. 

(h)  "Participate"  means  to  have  or  take  part  or  share  with  others  in  a  testing 
permit. 

(i)   "Participation"  means  the  act  of  sharing  or  partaking  in  a  testing  permit. 

(j)  "Privileged  resource  data"  means  that  geological  data,  mineralogical  data, 
geophysical  data,  geochemical  data,  and  economic  data  including  maps,  that  may 
be  used  to  calculate  reserves  in  place,  and  the  cost  of  production,  trade  secrets, 
and  commercial  or  financial  information  obtained  from  any  person  under  this 
subpart  and  identified  as  confidential  and  privileged  by  such  person  shall  not  be 
available  for  public  inspection  without  his  consent.  Environmental  data  shall 
not  be  considered  privileged  resource  data. 

£3507.1    Lands  subject  to  testing  permit 
Testing  permits  may  be  issued  for  : 

(a)  Lands  subject  to  mineral  lease  or  sale  administered  by  the  Secretary  of 
the  Interior; 

(b)  National  forest  lands  or  other  lands  subject  to  mineral  lease  or  sale  admin- 
istered by  the  Department  of  Agriculture  through  the  Forest  Service :  and 

(c)  Mineral  deposits  in  lands  which  have  been  conveyed  by  the  United  States 
subject  to  a  reservation  to  the  United  States  of  such  mineral  deposit,  and  such 

deposits  are  subject  to  lease  or  sale  pursuant  to  parts  3500  and  3600  of  this 
chapter. 

§3507.2    Pretesting  procedures 
§  3507.2-1     Environmental  review 
Before  issuing  a  testing  permit : 

(a)  The  authorized  officer  or  other  appropriate  surface  management  agency  or 
other  surface  owner  when  appropriate,  shall,  using  the  testing  plan  submitted  by 
the  applicant  make  an  environmental  analysis  and  technical  examination  of  the 
potential  effect  of  such  testing  upon  the  resources  of  the  area  and  its  environ- 
ment, including  fish  and  other  aquatic  resources,  wildlife  habitats  and  popula- 
tions, visual  resources,  recreation,  cultural,  and  other  resources  in  the  affected 
area. 

(b)  If  the  authorized  officer  determines  that  an  environment  impact  state- 
ment as  required  by  the  National  Environmental  Policy  Act  of  1969  (42  U.S.C. 
4321  et  seq.)  is  required,  he  will  take  necessary  steps  to  prepare  such  a  statement. 

§3507.2-2    Cultural  resources 

If  lands  listed  in  the  National  Register  or  nominated  for  inclusion  in  the  Na- 
tional Register  with  certain  cultural  resources  which  might  be  affected  by  the 
issuance  of  testing  permits,  none  will  be  authorized  until  compliance  with  Section 
106  of  the  Historic  Preservation  Act  (80  Stat.  917 ;  16  U.S.C.  470F)  and  Section  2 
(b)  of  E.O.  11593  of  May  13,  1971  (36  FR  8921;  (16  U.S.C.  470  fn.)  has  been 
accomplished. 

§  3507.2-3    Threatened  or  endangered  species 

The  authorized  officer  shall  not  issue  a  testing  permit  if  he  determines  pur- 
suant to  the  Act  of  December  28,  1973  (87  Stat.  884, 16  U.S.C.  153  et  seq.)  that  the 
existence  of  any  threatened  or  endangered  species  of  fauna  or  flora  will  be 
jeopardized  and  that  critical  habitat  will  be  destroyed  or  adversely  modified  to  a 
significant  degree  by  the  testing  authorized  by  said  permit. 

§  3507.3    Permits 

§3507.3-1     Applications  for  permits 

(a)  Testing  permit  applications  shall  be  filed  in  accordance  with  the  following: 
( 1 )  No  speci fied  form  of  application  is  required. 
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(2)  Each  application  shall  identify  the  tract  or  tracts  to  be  tested  described  by 
legal  description  (or  if  unavailable,  by  metes  and  bounds) . 

(3)  Each  application  shall  contain  a  testing  plan  which  must  include  a  map 
or  maps  showing  the  topography  of  the  lands  to  be  affected,  the  drainage  pat- 
terns, present  and  proposed  road  and  trail  locations,  proposed  test  sites,  and 
potential  surface  disturbance,  and  a  narrative  statement  setting  forth  the  pro- 
posed testing  plan  and  methods  for  testing,  the  mineral  or  energy  deposits  to 
be  tested,  drilling  methods,  size  of  hole,  size  of  core,  length  and  size  of  casing, 
safety  precautions,  contingency  plan  for  disposal  of  brine  or  other  hazardous 
products,  abandonment  procedures  including  restoration,  and  a  schedule  of  the 
projected  time  period  during  which  the  testing  is  to  be  performed,  including 
starting  and  completion  dates.  The  applicant  shall  not  begin  testing  or  any  sur- 
face disturbance  activity  unit  an  environmental  analysis  is  accomplished  and 
the  testing  plan  has  been  approved. 

(4)  Each  application  with  supporting  documents  shall  be  filed  in  the  proper 
BLM  Office  together  with  a  nonrefundable  $100  service  charge. 

(b)  Any  person  qualified  to  hold  leases  or  contracts  issued  pursuant  to  Parts 
3500  and  3600  of  this  chapter  may  apply  for  a  testing  permit. 

(c)  Nothing  in  this  subpart  shall  preclude  the  authorized  officer  from  issuing 
a  call  for  an  expression  of  interest  in  testing  permits  for  a  given  area. 

(d)  Applicants  for  permits  shall  be  required,  after  approval  of  the  plan  and 
prior  to  permit  issuance,  to  afford  other  parties  an  opportunity,  on  a  pro  rata  cost 
sharing  basis,  to  articipate  in  the  approved  testing  plan.  An  applicant  upon 
notice  that  a  permit  will  be  issued  to  him,  must  publish  a  "Notice  of  Invitation," 
approved  by  the  authorized  officer,  once  every  week  for  four  consecutive  weeks  in 
at  least  one  newspaper  of  general  circulation  in  the  area  where  the  lands  covered 
by  the  permit  application  are  situated.  This  notice  must  contain  an  invita- 
tion to  the  public  to  participate  in  the  proposed  testing  program.  Copies  of  pub- 
lished Notices  of  Invitation  must  be  filed  with  the  authorized  officer  upon  each 
publication  for  posting  in  the  proper  BLM  office.  All  persons,  if  any.  who  elect 
to  participate  in  the  testing  program  shall  notify  in  writing  the  authorized  Of- 
ficer and  the  applicant.  The  authorized  officer  upon  the  applicant's  compliance 
with  the  requirements  of  this  section,  all  else  being  regular,  shall  issue  the  test- 
ing permit. 

§3507.3-2    Issuance  and  termination  of  permit 

(a)  General. — The  issuance  of  testing  permits  under  this  Subpart,  is  dis- 
cretionary with  the  authorized  officer.  Issuance  of  a  testing  permit  does  not 
obligate  the  Government  to  issue  or  conduct  a  least,  permit,  or  contract  on  lands 
covered  by  the  permit. 

(b) Duration. — Testing  permits  may  be  issued  for  a  period  of  time  up  to  six 
months  duration  and  shall  include  clean  up  and  restoration.  The  authorized 
officer  shall  designate  the  date  on  which  Operations  may  begin. 

(c)  Extensions. — Testing  permits  may  be  extended  for  a  period  not  to  exceed 
six  months.  Testing  operations  may  not  be  conducted  after  a  permit  has  expired 
and  prior  to  approval  of  an  application  for  an  extension.  The  application  for 
extension  must  be  accomanied  by  a  nonrefundable  service  charge  of  $25,  and 
must  specify  the  additional  time,  not  to  exceed  six  months,  needed  to  complete 
the  approved  testing  operations,  and  reasons  why  such  an  extension  is  required. 

(d)  Relinquishments. — A  permitee  may,  subject  to  his  and  his  surety's  con- 
tinued obligation  to  comply  with  the  terms  and  conditions  and  special  stipula- 
tions of  the  permit,  the  plan,  and  the  regulations,  relinquish  a  testing  permit  for 
all  or  any  portion  of  the  lands  it  embraced.  A  relinquishment  must  be  filed  in  the 
proper  BLM  office. 

(e)  Cancellation. — A  testing  permit  may  be  canceled  for  noncompliance  with 
the  terms  of  the  permit,  the  plan,  or  the  regulation  after  the  permit  toe  has  been 
given  a  notice  of  violation  and  the  permittee  fails  to  correct  the  violation  or 
Violations  within  the  notice  period. 

(f)  Testing  Plan. — The  approved  testing  plan  will  be  dated,  attached  and 
made  a  part  of  each  permit  issued. 

(g)  Modifications. — When  unforeseen  conditions  that  could  result  in  significant 
disturbance  or  damage  nre  encountered  or  when  geologic  or  other  physical  con- 
ditions warrant  a  modification  in  the  approved  testing  plan,  the  authorized  officer 
:ifter  consultation  with  the  mining  supervisor  and  other  appropriate  Surface 
Management  Agency  may  adjust  the  terms  and  conditions  of  the  permit  or  ap- 
prove changes  in  the  testing  plan. 
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§  3507.&-3    Rights  under  permits 

The  issuance  of  a  testing  permit  shall  convey  not  rights  except  the  right  to 
perform  testing  operations  in  accordance  with  the  specific  terms  and  conditions 
of  the  permit,  the  approved  plan,  special  stipulation  or  the  regulations.  A  per- 
mittee shall  not  acquire  any  right  to  a  permit  or  lease  nor  to  preferential  treat- 
ment nor  shall  equities  be  deemed  to  accrue  as  a  result  of  any  data  or  informa- 
tion obtained  and  submitted  as  required  by  the  permit,  the  approved  plan  or 
the  regulations. 
§  3507.3-4    Operating  regulations 

Permittee  shall  comply  with  all  regulations  of  the  Secretary  of  the  Interior, 
including  the  provisions  of  the  operating  regulations  of  the  Geological  Survey 
(30  CFR  211  and  231)  and  all  others  issued  pursuant  thereto.  Copies  of  the 
operating  regulations  may  be  obtained  from  the  mining  supervisor.  Permittee 
shall  allow  inspection  of  the  premises  and  operations  by  duly  authorized  rep- 
resentatives of  the  Department  of  the  Interior,  and  other  appropriate  Surface 
Management  Agency,  and  shall  provide  for  the  free  ingress  or  egress  of  Govern- 
ment officers  and  for  users  of  the  lands  under  authority  of  the  United  States. 

§  3507.3-5    Surface  protection  and  reclamation 

Each  permit  shall  contain  requirements  and  stipulations  pertaining  to  op- 
erations, environmental,  and  other  resource  protection,  and  reclamation  of  the 
land  disturbed  by  testing  as  the  authorized  officer  shall  prescribe. 

§  3507.3-6    Ground  water  data 

The  applicant  may  be  required  to  collect  and  report  ground  water  data  to 
the  authorized  officer. 

§3507.3-7    Bonds 

(a)  The  provisions  of  the  regulations  in  Subpart  3504  of  this  chapter  are  here- 
by made  applicable  to  these  regulations.  In  addition  each  compliance  bond  will 
be  conditioned  upon  faithful  compliance  with  the  regulations  in  this  subpart 
and  any  additional  terms  and  conditions  of  the  permit. 

(b)  Prior  to  issuing  a  permit,  the  authorized  officer,  after  consultation  with 
the  Mining  Supervisor  and  other  appropriate  Surface  Management  Agency  and 
the  surface  owner  where  appropriate,  shall  insure  that  the  amount  of  the  com- 
pliance bond  or  bonds  to  be  furnished  is  sufficient  to  insure  reclamation  in  ac- 
cordance with  the  performance  and  reclamation  standards  in  §  3041.2-2,  and 
with  the  terms  and  conditions  of  the  permit. 

(c)  Upon  completion  of  a  testing  and  reclamation  program  which  is  in  com- 
pliance with  the  terms  and  conditions  of  a  testing  permit,  approved  plan,  or  the 
regulations,  or  upon  the  discontinuance  of  testing  operations  and  completion  of 
such  reclamation  as  may  be  needed  to  the  satisfaction  of  the  authorized  officer 
and  other  appropriate  surface  management  agency  and  the  mining  supervisor 
the  authorized  officer  will  terminate  the  period  of  liability  of  the  compliance  bond. 
Where  the  surface  of  the  land  being  tested  is  in  private  ownership,  the  author- 
ized officer  shall  not  authorize  termination  of  the  period  of  liability  under  the 
compliance  bond  until  he  has  received  written  acknowledgement  from  the  surface 
owner  of  his  satisfaction  with  the  reclamation  of  the  surface.  In  the  event  the  per- 
mittee and  surface  owners  are  unable  to  reach  agreement  on  the  adequacy  of 
the  permittee's  reclamation  effort,  the  authorized  officer  shall  make  the  final 
determination.  He  will  terminate  the  period  of  liability  under  the  compliance 
bond  after  determining  that  the  terms  and  conditions  and  special  stipulations  of 
the  permit,  the  approved  plan  and  the  regulations  have  been  met. 

(d)  All  resource  and  environmental  data  obtained  by  the  permittee  in  com- 
pliance with  the  terms  and  conditions  of  the  permit,  the  plan,  or  the  regulations 
shall  be  submitted  to  the  mining  supervisor.  The  permittee  shall  submit  such 
data  and,  where  appropriate,  the  parameters  under  which  the  data  were 
gathered,  at.  such  time  and  in  such  form  as  required  by  the  mining  supervisor  or 
authorized  officer,  or  other  appropriate  surface  management  agency  as  specified  in 
this  subpart,  the  permit,  or  the  plan.  Privileged  resource  data  which  is  sub- 
limit! to  the  mining  supervisor  by  the  i>ermittee  shall  be  treated  as  confiden- 
tial proprietary  information  for  5  years  or  until  the  permit  lands  are  leased 
whichever  is  sooner,  except  that,  due  to  inaction  by  the  Government  to  decide  to 
lease  or  sell,  the  time  may  be  extended  for  a  period  of  not  to  exceed  3  rears  unless 
otherwise  authorized  by  the  permittee.  During  this  i>eriod  the  permittee    with 
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concurrence  of  participants,  may  dispose  of  or  release  such  privileged  resource 
data  as  lie  may  desire. 

§  3507.5    Use  of  surface 

(a)  A  permittee  shall  be  entitled  to  use  for  testing  purposes  only  so  much  of 
the  surface  of  the  permitted  lands  as  is  authorized  in  the  approved  testing  plan. 

(b)  Operations  under  these  regulations  shall  not  unreasonably  interfere  with 
or  endanger  operations  under  any  other  authorized  use  pursuant  to  the  provisions 
of  any  other  act. 

(c)  The  permittee  shall  not  be  entitled  to  use  any  mineral  materials  subject 
to  the  Materials  Act  except  as  provided  by  part  3600  of  this  chapter. 

(d)  The  permittee  shall  comply  with  all  applicable  State  and  local  regulations 
and  standards  as  prescribed  by  the  authorized  officer  of  the  surface  managing 
agency,  including  regulations  in  43  CFR  parts  23,  3041,  3500,  3600,  and  30  CFR 
211  and  231. 

(e)  Access  across  private  lands  will  be  provided  by  the  Federal  Government  or 
the  applicant  at  option  of  the  authorized  officer. 

Dated :  May  19,  1976. 

Jack  Hoeton,  Assistant  Secretary. 


DILIGEXT  DEVELOPMENT  AND  CONTINUED  OPERATION 

[From  the  Federal  Register,  Wednesday,  Dec.  29,  1976] 

Title  43— Public  Lands:  Interior 

Chapter  II — Bureau  of  Laxd  Management,  Department  of  the  Interior 

PART    3500 LEASING    OF    MINERALS    OTHER  THAN    OIL   AND    GAS;    GENERAL 

PART    3520 PREFERENCE    RIGHT    AND    COMPETITIVE    LEASES 

Coal  Leases  ;  Diligent  Development  and  Continued   Operation 

On  May  28,  1976,  the  Department  of  the  Interior  defined,  for  the  first  time  in 
a  rulemaking,  diligent  development  and  continued  operation  of  coal  leases,  41 
PR  21779  (1976).  Subsequently,  on  August  4.  1976,  Congress  passed  the  Federal 
Coal  Leasing  Amendments  Act.  Pub.  L.  No.  94-377,  90  Stat.  1083.  Then,  on 
October  15,  1976,  tiie  Department  proposed  revised  regulations  governing  diligent 
development  and  continued  operation  so  that  the  regulations  would  be  consistent 
with  the  new  Act,  41  PR  4.")o71  (1976).  The  Department  has  received  and  taken 
into  consideration  numerous  comments  on  the  proposed  regulations.  Several 
changes  have  been  made  and  the  regulations  are  now  published  as  a  final  rule- 
making. While  the  section  numbers  of  the  new  regulations  correspond  to  the 
old  regulations  they  replace,  they  will  at  a  future  date  be  transferred  to  a  new 
.'30  CPR  Part  3400  which  will  be  devoted  exclusively  to  coal. 

******* 

Only  three  substantive  changes  have  been  made  since  the  regulations  were 
published  as  proposed  regulations  on  October  15,  1976.  First,  the  definition  of 
LMU  reserves.  43  CFR  3500.0-.", (e),  has  been  redefined  to  include  both  estimated 
recoverable  Federal  reserves  in  the  LMU  and  estimated  recoverable  non-Federal 
reserves  in  the  LMU.  It  no  longer  excludes  estimated  non-Federal  reserves  which 
will  be  mined  after  all  the  estimated  Federal  reserves.  As  was  pointed  out  in 
several  of  the  comments,  this  change  is  imperative  in  order  to  comply  with  section 
5|  b)  of  the  new  Act.  snpra.  90  Stat,  at  10!s0.  which  requires  that  any  mining  plan 
for  an  LMU  provide  lor  the  mining  of  the  LMU  reserves,  whether  Federal  or 
non-Federal,  in  40  years.  If  non-Federal  reserves  were  excluded  from  an  CMC. 
they  would,  contrary  to  the  statute,  be  exempted  from  the  40-year  production 
schedule. 

Second,  while  a  lessee  may  still  surrender  deposits  in  a  lease  and  thereby  re- 
duce his  LMU  reserves,  a  surrender  is  now  conditioned  upon  the  approval  of  the 
authorized  officer,  43  CFR  3520.2-6(c).  This  condition  is  added  as  an  assurance 
against  "high  grading"  and  to  make  certain  that  deposits  which  are  economically 
recoverable  are  not  left  in  the  ground  and  wasted. 

Third,  the  deadline  for  achieving  diligent  development  on  coal  leases  issued 
before  August  4.  1976  may.  as  specified,  be  extended,  43  CFR  3520.2-5(c).  In  the 
proposed  regulations,  extensions  for  achieving  diligent  development  could  not 
lie  granted  beyond  August  4.  1986,  or  the  date  on  which  lease  terms  first  became 
subject  to  readjustment  after  August  -I.  L976,  whichever  was  later.  This  change 
to  allow  for  Longer  extensions  is  to  make  certain  that  Lessees  who  were  issued 
leases  before  the  new  Act  continue  to  be  eligible,  if  they  meet  certain  qualifica- 
tions, for  the  same  extensions  as  were  allowed  in  the  Department's  first  regu- 
latory definition  of  diligent  development  on  .May  28,  1970.  Otherwise,  the  effect 
of  these  regulations  would   be  to   foreshorten   the  period  of  possible  extensions. 

'1  he  Department  has  made  several  changes  and  additions  to  the  regulations 
so  that  they  reiterate  provisions  in  the  new  Act.  Cor  example,  43  CFR  3503.3  "_' 
(b)(1)  now  specifies  that  the  Mining  Supervisor  will  give  a  notice  six  months 
in  advance  if  he  elects  to  cease  to  accept  advance  royalties  in  lieu  of  continued 
operation,  and  13  CFR  3523*2   1  I  b  |  I  1  )  ( iii)  now  indicates  t  hat  upon  cancellation 

(27) 
98  492    -78 :•, 
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or  relinquishment  of  a  lease  any  deferred  bonus  payments  shall  be  immediately 
payable. 

Several  sections  have  been  reorganized  and  simplified.  The  definition  of  diligent 
development,  43  CFR  3500.0-5 (f),  has  been  shortened  so  that  there  is  a  distinc- 
tion drawn  only  between  leases  issued  before  and  after  August  4,  1976;  the  date 
of  readjustment  is  not  a  factor.  The  paragraphs  applicable  to  extensions  for  meet- 
ing the  diligent  development  requirement  (previously  proposed  as  43  CFR 
3500.0-5 (f)  (2)  (i)  and  (ii)  have  been  transferred  to  43  CFR  3520.2-5  which  is 
the  operative  section  on  diligent  development.  We  believe  that  these  changes 
will  eliminate  much  of  the  confusion  expressed  in  the  comments  about  the  diligent 
development  requirement. 

As  a  result  of  another  reorganization,  all  conditions  for  paying  advance  royal- 
ties now  appear  under  43  CFR  3503.3-2  ( b  ( 1 ) .  As  proposed,  several  advance 
royalty  provisions  appeared  in  43  CFR  3522.2-1  (b) . 

The  regulations  might  be  better  understood  if  several  points  made  in  the  com- 
ments were  specifically  addressed.  First,  it  was  suggested  that  the  Department 
has  no  authority  to  designate  single  leases  as  logical  mining  units.  It  is  the  De- 
partment's position  that  section  5(b)  of  the  new  Act,  supra,  90  Stat,  at  10S6. 
authorizes  such  designations  by  the  words  "[a]  logical  mining  unit  may  consist 
of  one  or  more  Federal  leaseholds,  and  may  include  intervening  or  adjacent  lands 
in  which  the  United  States  does  not  own  the  coal  resources."  While  there  is  a 
requirement  in  section  51  b)  to  hold  a  public  hearing  before  establishing  a  logical 
mining  unit,  that  requirement  applies  only  to  units  established  by  the  consolida- 
tion of  several  leases  or  tracts. 

Second,  it  was  suggested  that  since  the  new  Act,  by  limiting  advance  royalty 
payments  to  ten  years  per  lease,  undercut  the  Department's  efforts  of  May  28, 
1976  to  induce  production  through  an  advance  royalty  program,  the  Department 
should  explore  alternative  financial  inducements.  Two  alternatives  proposed  were 
a  special  rental  program  and  a  higher  -production  rate  for  meeting  the  continued 
operation  requirement.  The  special  rental  program  has  been  found  to  be  infeasi- 
ble.  It  was  suj^ested  that  the  Department  in  essence  rename  its  advance  royalty 
program  of  May  28,  1976  a  rental  program.  While  the  Department  would  appear 
to  have  the  authority  under  section  0  of  the  new  Act,  supra,  90  Stat,  at  1087,  to 
institute  a  special  rental  program,  the  effectiveness  of  the  program  would  hinge 
on  the  authority  to  allow  credits  of  rental  payments  against  royalties.  However, 
the  legislative  history  indicates  that  the  previous  authority  to  allow  such  credits 
was  removed.  *'[T]his  section  [6]  eliminates  a  provision  of  current  law  which 
permits  the  credit  of  rental  against  royalties,"  H.R.  Rep.  Xo.  84-681,  94th  Cong.. 
1st  Sess.  24  (1975).  Consequently,  the  Department  has  no  authority  to  allow  the 
crediting  of  rental  payments  against  royalties. 

The  Department  also  decided  against  requiring  a  higher  production  rate  of  two 
or  three  percent  in  the  definition  of  continued  operation.  As  the  regulations  now 
require,  the  mining  plan  for  a  logical  mining  unit  must  provide  for  a  40-year 
production  schedule.  The  continued  operation  requirement,  on  the  other  hand. 
requires  the  production  of  1  percent  of  the  reserves  each  year,  a  production  rate 
that  will  generally  be  less  than  the  one  specified  in  the  mining  plan.  The  De- 
partment, views  this  difference  in  rates  as  providing  a  helpful  margin  in  admin- 
istering these  regulations.  If  the  lessee  produces  less  than  the  rate  specified  in 
the  mining  plan,  the  Department  may  cancel  the  lease  for  failure  to  comply  with 
the  plan;  however,  if  the  lessee  fails  to  produce  one  percent  annually,  the  De- 
partment's discretion  to  decide  against  cancellation  would  be  substantially 
limited  as  set  forth  in  43  CFR  3523.2-1  (b)  (1)  (i).  This  ability  to  elect  whether 
or  nol  to  cancel  ;i  lease  if  annual  production  is  between  1  percent  and  the  higher 
rate  specified  in  the  mining  plan  provides  the  Department  with  leverage  to  pres- 
sure those  in  arrears  to  increase  production  and  to  cancel  leases  when  there  is 
not;  a  good  faith  effort  to  comply  with  the  mining  plan. 

Therefore,  under  the  authority  granted  under  section  32  of  the  Mineral  Leasing 
Act  30  I'.S.C.  IS!).  43  CFR  Parts  3500  and  3520  are  hereby  amended,  effective  Im- 
mediately, as  follows  : 

1.  Paragraphs  (d),  (e),  (f),  and  (g)  of  43  CFR  3500.0-5  are  hereby  revised 
as  follows  : 

§  3500.0-5     Definitions. 

******* 
(d)    Logical  Mining  Unit   (LMV).  A  Logical  Mining  Unit  or  LMU  is  an  area 
of  coal   land   that  can  he  developed   and  mined  in  an  efficient,  economical,  and 
orderly  manner  with  due  regard  to  the  conservation  of  coal  reserves  and  other 
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resources.  An  LMU  may  consist  of  one  or  more  Federal  leaseholds,  and  may  in- 
clude intervening  or  adjacent  non-Federal  lands,  but  all  lands  in  an  LMU  must  be 
contiguous,  under  tbe  effective  control  of  a  single  operator,  and  capable  of  being 
developed  and  operated  as  a  unified  operation  with  complete  extraction  of  the 
LMU  reserves  within  40  years  from  the  first  approval  of  a  mining  plan  for  that 
LMU.  For  purposes  of  this  paragraph  (d)  "contiguous"'  shall  mean  having  at 
least  one  point  in  common.  No  LMU  approved  after  August  4,  1976,  shall  exceed 
25.000  acres,  including  both  Federal  and  non-Federal  coal  deposits. 

(e)  Logical  Mining  Unit  (LMU)  Reserves.  LMU  Reserves  are  defined  as  being 
equal  to  the  sum  of  (1)  estimated  recoverable  reserves  under  Federal  lease  in 
the  LMU,  and  (2)  estimated  non-Federal  recoverable  reserves  in  the  LMU.  The 
LMU  reserves  associated  with  a  Federal  lease  are  the  LMU  reserves  estimated  as 
of  the  effective  date  of  the  LMU,  of  which  that  lease  is  a  part,  except  that  the 
LMU  reserves  under  both  paragraphs  (e)  (1)  and  (2)  of  this  section  may  be 
adjusted  by  the  Mining  Supervisor  whenever  he  approves  a  modification  of  the 
LMU  boundaries,  whenever  the  lessee  surrenders  deposits  subject  to  the  LMU,  or 
whenever  significant  new  information  becomes  available  about  the  amount  of  such 
reserves,  including  the  time  at  which  a  mining  plan  is  approved. 

(f)  Diligent  Development.  (1)  Diligent  development  of  any  Federal  coal  lease 
issued  after  August  4,  1970,  means  the  timely  preparation  for  and  initiation  of 
production  of  coal  from  the  LMU  of  which  the  lease  is  a  part  so  that  coal  is 
actually  produced  in  commercial  quantities  by  the  end  of  the  tenth  year  from  the 
effective  date  of  the  lease.  For  the  purpose  of  this  subparagraph  (1),  commercial 
quantities  means  one  percent  of  the  LMU  reserves. 

(2)  Diligent  development  of  any  coal  lease  which  was  issued  before  August  4, 
1976  means  the  timely  preparation  for  and  initiation  of  production  of  coal  from 
the  LMU  so  that  coal  is  actually  produced  in  commercial  quantities  before  June 
1,  1986,  except  that  the  period  of  time  during  which  production  of  coal  in  com- 
mercial quantities  must  be  achieved  may  be  extended  as  provided  in  43  CFR 
3520.2-5.  For  the  purpose  of  this  subparagraph  (2),  commercial  quantities  means 
one-fortieth  of  the  LMU  reserves. 

(g)  Continued  Operation.  Continued  operation  means  the  production  of  coal  in 
the  amount  of  one  percent  of  the  LMU  reserves  for  each  of  the  first  two  years 
following  the  achievement  of  diligent  development,  and  an  average  amount  of 
one  percent  of  the  LMU  reserves  associated  with  the  lease  thereafter.  The  annual 
average  amount  shall  be  computed  on  a  three  year  basis,  and  the  three-year  period 
for  which  the  average  shall  be  computed  shall  consist  of  the  year  in  question  and 
the  two  preceding  years. 

(2)  43  CFR  3503.3-2  (b)  (1)  is  amended  by  the  addition  of  the  following : 

§  3503.3-2    General  statement  on  royalties. 

******* 

(b)  *  *  * 

(1)  The  Mining  Supervisor  shall  have  discretion,  upon  the  request  of  the  lessee, 
to  authorize  the  payment  of  an  advance  royalty  in  lieu  of  continued  operation  for 
any  particular  year.  The  advance  royalty  for  each  lease  shall  be  based  on  a  per- 
cent of  the  value  of  a  minimum  number  of  tons  of  coal,  and  the  percent  shall  not 
be  less  than  tbe  percent  prescribed  in  that  lease  for  the  production  royalty.  I'm- 
any  lease  issued  after  August  4  ,1976.  the  minimum  number  of  tons  shali  be  deter- 
mined  on  a  schedule  sufficient  to  exhaust  the  leased  reserves  in  40  years  from  the 
date  of  approval  of  the  mining  plan  for  the  LMU  of  which  the  lease  is  a  part :  for 
any  lease  issued  before  August  4,  1970,  the  minimum  number  of  tons  shall  be 
determined  on  a  schedule  sufficient  to  exhaust  the  leased  reserves  in  40  years  from 
June  1,  1976.  Advance  royalties  shall  not  be  paid  for  more  than  ten  years  in  all 
during  the  life  of  any  lease,  including  the  life  of  the  lease  after  readjustment.  Xo 
payment  of  an  advance  royalty  during  the  first  20  years  of  a  lease  may  he  used  ;i< 
a  credit  aginst  production  royalty  due  after  the  20th  year  of  that  lease.  The  Min- 
ing Supervisor  may.  upon  notifying  the  lessee  six  months  in  advance,  cease  to 
accept  advance  royalties  in  lieu  of  the  requirement  of  continued  operation. 

3.  13  CFR  3520.2-1  is  amended  by  the  addition  of  the  following  : 

§  3520.2-1    Duration  of  leases. 

(a)  *  *  * 

******* 

(3)  Coa7.  A  coal  lease  shall  be  for  a  period  of  20  years  and  as  long  thereafter 
as  coal  is  produced  annually  in  commercial  quantities  from  thai  lease  or  the  I. Ml' 
of  which  it  is  a  part.  As  the  term  "commercial  quantities"  Is  used  in  this  sub- 
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paragraph  (3)  it  means  quantities  of  coal  sufficient  to  meet  the  requirements  for 
continued  operation  under  §  3500.0-5 (g)  of  this  chapter. 

4.  43  CFR  3520.2-5  is  amended  to  read  as  follows  : 

§3520.2-5    Coal:  Diligent  development  and  continued  operation. 

(a)  Section  7  of  the  Mineral  Leasing  Act  (30  U.S.C.  207)  provides  that  each 
coal  lease  shall  require  (1)  diligent  development,  and  (2)  either  continued  opera- 
tion or  in  lieu  thereof,  when  the  Secretary  determined  that  the  public  interest  will 
be  served,  payment  of  an  advance  royalty.  The  Secretary  has  determined  that  the 
public  interest  will  be  served  by  authorizing  the  Mining  Supervisor  to  permit  pay- 
ment of  an  advance  royalty  in  lieu  of  continued  operation  for  any  particular 
year.  Provisions  for  advanced  royalties  are  described  in  §  3503.3-2 (b)  (1)  of  this 
chapter. 

i  b )  Each  coal  lease  shall  be  subject  to  the  requirements  of  diligent  development 
and  continued  operation  and  shall  remain  subject  to  the  requirement  of  continued 
operation  except,  when  operations  under  the  lease  are  interrupted  by  strikes,  the 
•elements  or  casualties  not  attributable  to  the  lessee. 

I  <•  i  In  the  case  of  coal  leases  issued  before  August  4.  1976.  the  ten-year  period 
by  the  end  of  which  diligent  development  must  have  been  achieved  may  be  in- 
creased as  follows : 

(1)  Upon  application  of  the  lessee,  the  ten-year  period  shall  be  extended  by  an 
amount  of  time  equal  to  the  period  during  which  diligent  development  is  in  the 
opinion  of  the  Secretary,  significantly  impaired  by  (i)  a  strike,  the  elements,  or 
casualties  not  attributable  to  teh  lessee,  (ii)  an  administrative  delay  in  the  De- 
partment which  is  not  caused  by  the  lessee's  action,  or  (iii)  extraordinary  cir- 
cumstances not  attributable  to  the  lessee  and  not  foreseeable  by  a  reasonably 
prudent  operator.  In  the  determination  of  whether  any  of  the  conditions  listed  in 
subdivisions  (i),  (ii)  and  (iii)  of  this  subdivision  occurred  and  whether  one  or 
more  of  those  conditions  did  in  fact  significantly  impair  diligent  development, 
the  Secretary's  finding  shall  be  final.  The  Secretary  shall,  however,  not  find  to  be 
an  extraordinary  circumstance  under  (iii)  any  condition  arising  out  of  normally 
foreseeable  business  risks  such  as:  fluctuations  in  prices,  sales,  or  costs,  includ- 
ing t'oreseebale  costs  of  compliance  with  requirements  for  environmental  protec- 
tion :  commonly  experienced  delays  in  delivery  of  supplies  or  equipment ;  or 
inability  to  obtain  sufficient  sales. 

i  2  |  Upon  application  of  the  lessee,  the  Secretary  may  grant  one  extension,  not 
exceeding  five  years,  of  the  ten-year  period  when  the  lessee  shows  to  the  satis- 
faction of  the  Secretary  that  diligent  development  cannot  be  achieved  within  the 
ten-year  period  because  of  (i)  time  needed  to  complete  development  of  advanced 
technology,  e.g.,  in  situ,  gasfication  or  liquefaction  processes;  (ii)  the  large 
magnitude  of  the  project  (ordinarily  large  magnitude  means  a  mine  in  which 
the  production  in  the  first  year  after  the  end  of  the  extended  period  for  diligent 
development  is  expected  to  be  at  least  two  million  tons  if  an  underground  mining 
operation  or  five  million  tons  if  a  surface  mining  operation)  ;  or  (iii)  a  contract 
or  its  equivalent  which  is  a  firm  commitment  for  the  sale  or  use  of  the  first  one- 
fortieth  of  the  LMU  reserves  after  the  ten-year-year  period.  Irrespective  of  the 
reason  for  granting  an  extension,  the  lessee  must  produce  the  first  one-fortieth  of 
the  LMU  reserves  before  the  end  of  the  extension. 

( (1 1  At  the  time  when  the  Secretary  grants  an  extension  under  paragraphs  (b) 
and  (c)  of  this  section,  he  shall  notify  the  lessee  of  the  revised  date  by  which  he 
must  produce  coal  in  commercial  quantities. 

5.  43  CFR  Subpart  3520  is  amended  by  adding  the  following : 

§  3520.2-6    Coal :  Logical  mining  unit. 

(n)Estaolixhmcnt  and  modification  of  lopiral  mining  units.  Every  Federal  coal 
lease  will  automatically  be  considered  by  itself  as  LMU  as  of  the  effective  date  of 
ih.-  lease  or  June  L  1976,  whichever  is  later,  and  may  later  be  included  in  an 
I  Mr  with  other  Federal  (,():,1  leases  or  with  interests  in  non-Federal  coal  depos- 
its, or  both.  An  LMU  containing  any  interest  other  than  a  single  Federal  lease 
will  become  effective  only  at  the  direction  of  the  Mining  Supervisor  or  upon  its 
approval  by  the  Mining  Supervisor  when  it  Is  requested  by  the  lessee:  the  Mining 
Supervisor  shall  not  direct  or  approve  the  establishment  of  such  an  LMU  unless 
he  has  determined  that  the  maximum  economic  recovery  of  all  Federal  deposits 
in  the  LMU  will  he  served  thereby.  The  boundaries  of  an  LMU  may  later  be 
changed  either  upon  application  by  the  lessee  and  with  the  approval  of  the  Min- 
ing Supervisor  after  consultation  with  the  authorised  Officer  or  by  direction  of 
the  Mining  Supervisor  after  consultation  with  the  authorized  officer. 
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(l)i  Amendment  of  lease  terms.  When  a  Federal  coal  lease  is  included  in  an 
LMU  with  other  Federal  coal  leases  or  with  interests  in  non-Federal  coal  de- 
posits, the  terms  and  conditions  of  the  lease  will  he  amended  so  that  they  are 
not  inconsistent  with  the  requirements  imposed  on  that  LMU  of  which  it  has 
become  a  part.  In  particular,  diligent  development,  continued  operation,  and 
production  in  commercial  quantities  anywhere  within  the  LMU,  with  respect  to 
either  Federal  or  non-Federal  coal  deposits,  shall  be  deemed  to  have  occurred 
on  each  Federal  lease  in  the  LMU.  The  rental  and  royalty  payments  on  all  Fed- 
eral leases  in  an  LMU  shall  be  combined  and  advanced  royalties  paid  on  any  Fed- 
eral lease  in  that  LMU  may,  at  the  request  of  the  operator  of  the  LMU,  be 
credited  against  those  combined  royalties. 

(c)  Computation  of  LMU  reserves.  The  lessee  may,  upon  approval  of  the  au- 
thorized officer,  surrender  his  rights  to  any  deposits,  and.  if  he  does  so,  the 
LMU  reserves  shall  be  adjusted.  When  the  Mining  Supervisor  is  determining  the 
LMU  reserves,  he  shall  consult  the  lessee  as  to  any  deposits  (such  as  deposits 
in  specified  strata)  subject  to  his  lease  which  the  lessee  does  not  intend  to  mine 
and  the  rights  to  which  the  lessee  is  prepared  to  surrender  in  order  to  decrease 
the  LMU  reserves  upon  which  the  requirements  of  diligent  development,  con- 
tinued operation,  and  production  in  commercial  quantities  will  be  based. 

6.  43  CFR  3522.2-1  is  amended  to  read  as  follows  : 

§  3522.2-1     Terms  and  conditions. 

(a)  Potassium  and  phosphate.  The  terms  and  conditions  of  potassium  and 
phosphate  leases  are  subject  to  readjustment  at  the  end  of  each  20-year  period 
succeeding  the  effective  date  of  the  lease  unless  otherwise  provided  by  law 
at  the  time  of  the  expiration  of  such  periods.  Before  the  expiration  of  each  20- 
year  period,  wbenever  feasible,  tbe  lessee  will  be  notified  of  the  proposed  read- 
justment of  terms  or  notified  that  no  readjustment  is  to  be  made.  Within  30  days 
after  receipt  of  the  notice,  unless  the  leasee  files  bis  objection  to  the  proposed 
readjusted  terms,  or  the  lessee  files  a  relinquishment  of  the  lease,  he  will  be 
deemed  to  have  agreed  to  such  readjusted  terms. 

(b)  Coal.  All  coal  leases  will  be  subject  to  readjustment  at  the  end  of  tbe 
first  2()-year  period  following  the  issuance  of  the  lease  and  ar  tbe  end  of  each 
ten-year  period  thereafter.  Before  the  expiration  of  the  initial  20-year  period 
or  any  succeeding  10-year  period  thereafter,  the  authorized  officer  shall  if  it  is 
feasible,  notify  the  lessee  of  any  proposed  readjustment  of  terms  ami  conditions 
or  that  no  readjustment  will  be  made.  Unless  the  lessee  within  30  days  after 
receipt  of  notice  of  any  proposed  readjustment  from  the  authorized  officer  hies 
either  an  objection  to  the  proposed  readjustment  or  a  relinquishment  of  his  lease, 
lie  will  be  deemed  to  have  agreed  to  the  readjusted  terms.  If  the  date  on  which 
a  coal  lease  became  liable  for  readjustment  of  terms  and  conditions  occurred  be- 
fore August  4.  1070.  but  the  authorized  officer  prior  to  that  date  neither  read- 
justed the  terms  and  conditions  nor  informed  the  lessee  that  no  readjustment 
would  be  made,  the  terms  and  conditions  of  that  lease  shall  be  readjusted  to 
conform  to  the  requirements  of  the  Federal  Coal  Leasing  Amendments  Act  of 
107o. 

7.  J3  CFB  3523.2-1  (b)  M  )  is  amended  by  the  insertion  of  "(i)"  after  the  word 
"Coal"  and  by  adding  the  following  subdivisions  (ii)  and  (iii)  : 

§3523.2-1    Judicial  proceedings. 

******* 

no  *  *  * 
(l)  *  *  * 

(ii)  Any  coal  lease  issued  or  readjusted  on  or  after  August  1.  1976,  on  which 
the  lessee  does  not  meet  diligent  development  requirements  shall  be  terminated. 
Any  other  coal  lease  on  which  the  lessee  does  not  meet  diligent  development  re- 
quirements will  be  subject  to  cancellation  in  whole  or  in  part.  Any  coal  lease  on 
which  the  lessee  docs  not  meet  either  continued  operation  or  advance  royalty 
requirements  will  be  subject  to  cancellation  in  whole  or  in  part.  In  deciding 
Whether  to  cancel  a  lease  under  the  two  preceding  sentences,  the  Secretary  will 
nit  consider  adverse  circumstance's  which  arise  out  of:  (A)  normally  foreseeable 
cost  of  compliance  with  requirements  for  environmental  protection;  (B)  com- 
monly experienced  delays  in  delivery  of  supplies  or  equipment  ;  or  (C)  inability 
to  obtain  sufficient  sales.  Tbe  requirements  as  to  notice  included  in  subdivision 
(ii  of  this  subparagraph  are  applicable  to  cancellations  under  this  subdivision 
(ii)  also. 
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(iii)  Should  a  lease  be  cancelled  or  relinquished  for  any  reason,  all  deferred 
"bonus  payments  shall  be  immediately  payable  and  all  rentals  and  royalties,  in- 
cluding advance  royalties  already  paid  or  due,  will  be  forfeited  to  the  United 
States. 

Dated  :  December  22,  1976. 

Thomas  S.  Kleppe, 
Secretary  of  the  Interior. 


EXPLORATION  LICENSES  FOR  FEDERALLY  OWNED  COAL  DEPOSITS 

[From  the  Federal  Register,  Tuesday,  Jan.  25,  1977] 
Chapter   II — Bureau   of   Land   Management,   Department   of   the   Interior 

PART  3500 — LEASING  OF  MINERALS  OTHER  THAN  OIL  AND  GAS  J  GENERAL 
PART    92  30 — TRESPASS 

Exploration  Licenses  for  Federally  Owned  Coal  Deposits 

These  regulations  provide  for  the  issuance  of  licenses  to  explore  Federally- 
owned  coal  deposits  subject  to  lease  pursuant  to  43  CFR  Part  3500. 

Section  4  of  the  Federal  Coal  Leasing  Amendments  Act  of  1975  (Pub.  L.  94-377  : 
90  Stat.  1039)  amended  section  2(b)  of  the  Mineral  Leasing  Act  of  1920  (30 
U.S.C  201(b))  to  provide  for  the  issuance  of  exploration  licenses  for  federally- 
owned  coal.  On  November  5,  1976,  the  Department  published  a  notice  of  proposed 
rulemaking  to  implement  section  4  of  the  new  Act.  41  F.R.  48754.  Comments  have 
been  received  and  carefully  considered,  and  the  regulations  are  included  in  this 
notice  as  a  final  rulemaking. 

The  most  significant  change  to  be  made  since  the  regulations  were  published 
in  draft  is  in  the  section  controlling  the  submission  and  treatment  of  data  col- 
lected during  exploration,  43  CFR  §  3507.4.  The  statute  requires  the  Department 
to  treat  data  as  confidential  until  the  applicable  land  is  leased  or  until  dis- 
closure would  not  damage  the  competitive  position  of  the  licensee,  whichever 
is  sooner.  The  proposed  regulations  repeated  this  requirement  but  limited  the 
period  of  confidentiality  to  five  years.  Several  commentators  stated  that  if  land 
was  not  leased  within  five  years,  the  competitive  position  of  a  licensee  would  usu- 
ally be  damaged.  For  this  reason,  the  five-year  limitation  has  been  deleted. 

other  commentators  expressed  concern  with  the  same  section  because  it  pro- 
vides that  only  ••resource  data"'  (data  relating  primarily  to  coal  deposits)  as 
opposed  to  environmental  data  would  be  treated  as  confidential.  However,  the 
statute  does  not  make  this  distinction  in  requiring  "all  data"  to  be  treated  as 
confidential.  Accordingly,  the  section  has  been  amended  to  eliminate  the  dis- 
tinction and  follow  the  wording  of  the  statute  more  closely.  The  Department 
points  out  that  in  most  cases  the  disclosure  to  the  public  of  environmental  infor- 
mation would  not  damage  the  competitive  position  of  a  licensee  and,  as  per- 
mitted by  the  statute,  it  will  be  disclosed  when  that  finding  is  made. 

Many  comments  were  received  in  response  to  §  3507.3-1  (d)  of  the  proposal, 
which  provides  for  participation  in  exploration  licenses.  Many  commentators 
urged  that  the  subsection  be  deleted  because  the  requirement  to  explore  jointly 
with  others  would  reduce  the  incentive  to  explore.  Nevertheless,  the  Department 
has  decided  not  to  delete  the  subsection.  If  parties  are  induced  to  group  to- 
gether, fewer  exploration  programs  are  apt  to  be  conducted  in  any  single  area 
and  any  toll  on  the  environment  is  therefore  apt  to  be  less. 

Many  commentators  urged  that  43  CFR  S  3507.3-2  <  b  |  be  modified  so  as  to 
allow  for  an  extension  of  the  term  of  a  license  beyond  two  years.  The  Depart- 
ment believes  that  this  suggested  change  would  conflict  with  a  provision  in  the 
statute  that  limits  the  terms  of  a  license  to  '"not  more  than  two  years."  There  is 
no  authority  in  the  statute  to  extend  that  2-year  term.  Accordingly,  the  Depart- 
ment has  not  modified  the  subsection  as  suggested.  It  should  lie  noted  that  the 
provision  for  issuance  of  another  license  covering  the  same  hind  at  the  end  of  the 
initial  license's  2-year  term  serves  the  same  purpose  as  an  extension. 

There  was  some  concern  expressed  over  the  restrictive  interpretation  of  "sub- 
stantial disturbance'-  and  -reasonable  amounts''  found  in  43  CFR  gj  3507.0-6 «  j  ) , 
3507.0-5 (k),  and  3507.3-3(c).  it  is  the  Department's  i>osition  that  the  statute  i- 
intended  to  allow  exploration  of  coal  deposits  •'without  substantial  disturbance  to 
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the  natural  land  surface.*'   So-called  "test  burns."  involving  the  extraction  of 
several  thousand  tons  of  coal,  would  be  outside  the  scope  of  the  statute.  Accord 
ingly,  these  provisions  have  not  been  changed. 

Two  commentators  suggested  that  land  subject  to  outstanding  prospecting  per- 
mits or  preference  right  lease  applications  be  excluded  from  exploration  activi- 
ties. The  statute  does  not  provide  for  this  limitation ;  it  prohibits  only  the  is- 
suance of  exploration  licenses  for  lands  for  which  coal  leases  have  been  issued. 
While  no  amendment  has  been  made,  however,  the  Department  points  out  that 
if  lands  subject  to  a  license  are  leased,  those  lands  shall  thereafter  be  excluded 
from  the  license. 

Some  commentators  objected  to  43  CFR  §  3507.3-6  of  the  proposed  regulations 
which  provides  that,  a  licensee  may  be  required  to  collect  and  submit  ground 
Mater  data  to  the  authorized  officer.  The  objections  were  based  on  a  feeling 
that  the  collection  of  hydrologic  data  might  be  costly  and  beyond  the  scope  of  an 
exploration  program.  The  Department  feels  that  hydrologic  data  often  provides 
valuable  environmental  information  that  can  bear  on  the  advisability  of  opening 
an  area  for  coal  leasing.  For  this  reason,  it  is  not  considered  to  be  beyond  the 
scope  of  an  exploration  program.  The  Department  has  therefore  not  modified  this 
section  of  the  regulations. 

On  the  basis  of  the  foregoing: 

L  43  CFR  Part  3500  be  amended  by  adding  a  new  Subpart  3507  to  read  as 
follows : 

Subpart  3o07 — Coal  Exploration  Licenses 
Sec. 

:;.-.')7.0-l      Purpose. 
850T.CK2     Objective. 
3507.0-3     Authority. 
3507.0-4      Responsibilities. 
8507.0-5      Definitions. 

8507.1  Lands  subject  to  exploration  license. 

8507.2  Prelicensin?  procedures. 
o.~07.2-l      Environmental  review. 
350Y.2— 2      Cultural  resources. 

8507,2-3      Threatened  or  endangered  species. 
.';r>07.2-4      Surface  management  agency. 

3507.3  Licenses. 

8507.3-1  Applications  for  license. 

3507.3-2  Issuance  and  termination  of  license. 

3507.3-r3  Rights  under  license. 

7.3-4  Operating  regulations. 

8507.3-5  Surface  protection  and  reclamation. 

3507.3-6  Ground  water  data. 

:;."o7.:;  7  Bonds. 

:;-,07.4  ("se  of  data. 

3507.5  T'se  of  surface. 

Subpart  3507 — Coal  Exploration  Licenses 

§  35G7.0-1    Purpose. 

This  subpart  provides  for  the  issuance  of  licenses  for  exploring  federallv-owned 
coal  deposits  subject  to  disposal  pursuant  to  this  Part  3500,  regardless  of  surface 
ownership. 

§  3507.0-2    Objective. 

The  objective  of  this  subpart  is  to  allow  private  parties  to  explore  federally- 
owned  coal  deposits  in  order  to  obtain  geological,  environmental,  and  other  per- 
tinent data  concerning  the  deposits  and  the  lands  in  which  they  lie. 

§3507.0-3    Authority. 

The  authority  for  this  subpart  is  found  in  section  2(b)  of  the  Mineral  Leasing 
\ct  of  Fobruarv  25.  1020,  as  amended  by  section  4  of  the  Federal  Coal  Leasing 
Amendments  Act  of  J075,  90  Stat,  10cS3,  10S5,  30  U.S.C.  201(b). 

§  3507.0-4     Responsibilities. 

(a)  The  Bureau  of  Land  Management  CRLM)  exercises  at  the  Bureau  level 
tb«-  Secretary^  discretionary  authority  to  determine  whether  exploration  licenses 
an«  to  be  issiied,  and  is  responsible  for  issuing  and  cancelling;  exploration  licenses 
and  terminating  the  period  of  liability  of  bonds.  The  regulations  in  this  Subpart 
shall  be  administered  bv  the  Director  through  the  State  Director  and  the  au- 
thorized officer,  snb.iecf  to  the  supervisory  authority  of  the  Secretary.  The  proper 
BLM  office  is  also  the  office  of  record. 


( 1>)  The  Geological  Survey  exercises  the  Secretary's  authority  regarding  opera- 
tions conducted  within  the  area  of  operations  by  the  licensee,  and  is  responsible 
for  all  geological,  economic,  and  engineering  determinations  for  the  Department's 
coal  leasing  program. 

(c)  The  authorized  officer  in  consultation  with  the  Geological  Survey,  and 
where  appropriate,  the  surface  management  agency  and  the  surface  owner  if 
other  than  the  United  States,  formulates  the  requirements  to  be  incorporated  in 
exploration  licenses  for  the  protection  of  the  surface  resources,  for  reclamation. 
using  as  guidelines  the  surface  operating  and  reclamation  performance  standards 
in  Subpart  3041  of  this  chapter  and  30  CFR  Part  211,  and  for  the  bonding 
requirements. 

id)  The  Geological  Survey,  after  consultation  with  the  authorized  officer,  and 
where  appropriate,  the  surface  management  agency  and  the  surface  owner,  if 
other  than  the  United  States,  reviews  and  concurs  in  exploration  plans  and  rec- 
ommends termination  of  the  period  liability  of  the  bond  upon  rhe  completion  of 
exploration  operations. 

§  3507.0-5    Definitions. 

(a)  "Coal  deposit"  means  all  federally-owned  deposits  which  are  subject  to 
disposal  under  applicable  law.  except  those  held  in  trust  for  Indians. 

(b)  "'Exploration"  means  drilling,  excavating,  and  geophysical  or  geochemical 
surveying  operations  designed  to  obtain  detailed  data  on  the  physical  and  chemi- 
cal characteristics  of  coal  deposits  and  their  environment  including  the  strata 
above  the  deposit,  the  hydrologic  conditions  associated  with  the  deposit,  and  any 
other  information  that  may  be  necessary  to  prepare  a  complete  resource  evalua- 
tion of  the  land. 

(c)  "Surface  management  agency"  means  the  Federal  agency  or  authorized 
officer  thereof  other  than  the  Bureau  of  Land  Management  having  jurisdiction 
over  the  surface  of  lands  containing  coal  deposits  subject  to  Ibis  part. 

id)  "Exploration  plan"  means  a  detailed  plan  showing  the  location  and  type 
of  exploration  work  to  be  conducted,  environmental  protection  procedures,  pres- 
ent and  proposed  roads,  as  well  as  reclamation  and  abandonment  procedures  to 
lse  fallowed  upon  completion  of  such  operations. 

(e)  "Exploration  license"  means  a  license  issued  by  the  authorized  officer  to 
permit  the  exploration  of  federally-owned  coal  deposits  under  terms  and  con- 
ditions that  will  protect  the  surface  and  subsurface  resources  and  the  environ- 
ment, and  provide  for  the  reclamation  of  any  damage  caused  by  such  exploration. 

(f)  "Participate"  means  to  have  or  take  part  or  share  with  others  in  an  ex- 
ploration license. 

I  g)  ''Participant."  means  a  person  who  participates  or  shares  in  an  exploration 
license. 

(h)  "Reasomible  amount  of  coal  for  analysis  and  study"  means  only  that 
amount  of  coal  necessary  to  establish  whether  or  not  a  federally  owned  deposit 
e  economically  extracted  and  the  removal  of  which  does  not  cause  sub- 
rial  disturbance  to  the  natural  land  surface. 

•  i)  "Substantial  disturbance  to  the  natural  land  surface"  means  disturbance 
of  the  surface  other  than  that  necessary  for  the  mere  location  of  potential  coal 
deposits  and  for  the  access  to  those  deposits  necessary  to  determine  their 
location  and  quality  by  operations  such  as  surface  sampling  or  drilling  geologic 
study  and  exploration  holes.  These  operations  shall  extend  only  to  the  degree 
and  extent  necessary  to  determine  the  nature  of  the  overlying  strata  and  the 
depth,  thickness,  shape,  grade,  and  quality  of  the  coal  deposit. 

§3507.1     Lands  subject  to  exploration  licenses. 

(a)  Exploration   licenses   may  be  issued  for: 

ill    Lands  administered  by  the  Secretary  subject  to  Opal   leasing: 

i  '2)    National    forest    lands  or  other  lands  administered  by   the   Secretary   of 

Apiculture  through  the  Forest  Service  subject  to  coal  leasing: 

:i    Coal   deposits  in   lands  which   have   been   conveyed   by   the   United   States 

subject.  tt»  a  reservation  to  the  United  States  or  mineral  deposits,  to  the  extent 

that   those  deposits  are  subject   to  lease  pursuant   to  this  Pari   3500;  and 

(4)    Coal  or  lignite  deposits  in  acquired  lands  set   pari    tor  military  or  naval 

purposes. 

(b)  No  exploration  license  will  be  issued  for  any  laud  on  which  a  coal  lease 
has  been  issued. 
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§  3507.2    Prelicensing  procedures. 
§3507.2-1     Environmental  review. 

Before  the  issuance  of  an  exploration  license  : 

(a)  The  authorized  officer  or,  where  the  surface  is  not  administered  by  BLM, 
the  surface  management  agency  shall,  in  accordance  with  43  CFR  §§  3041.2  and 
3041.2-1  and  using  the  exploration  plan  submitted  by  the  applicant,  make  an 
environmental  analysis  and  technical  examination  of  the  potential  effect  of  such 
exploration  on  the  resources  of  the  area  and  its  environment,  including  fish  and 
other  aquatic  resources,  wildlife  habitats  and  populations,  visual  resources,  rec- 
reation, cultural,  and  other  resources  in  the  affected  area.  The  applicant  shall 
not  begin  exploration  until  an  environmental  analysis  is  accomplished  and  the 
exploration  plan  has  been  approved. 

(b)  If  the  authorized  officer  or,  where  the  surface  is  not  administered  by 
BLM,  the  surface  management  agency  determines  that  an  environmental  impact 
statement  is  required  by  the  National  Environmental  Policy  Act  of  1969  (43 
U.S.C.  4321-4327),  he  will  take  necessary  steps  to  prepare  such  a  statement. 

§  3507.2-2    Cultural  resources. 

If  lands  in  the  National  Register  or  nominated  for  inclusion  in  the  National 
Register  contain  cultural  resources  which  might  be  affected  by  the  issuance 
of  an  exploration  license,  no  license  for  such  lands  will  be  authorized  until  there 
has  been  compliance  with  Section  106  of  the  Historic  Preservation  Act  (80  Stat. 
917;  16  U.S.C.  470f)  and  Section  2(b)  of  E.O.  11593  of  May  13,  1971,  (36  FR 
8921  (16  U.S.C.  470  fn)). 

§3507.2-3    Threatened  or  endangered  species. 

The  authorized  officer  shall  not  issue  an  exploration  license  if  he  determines 
pursuant  to  the  Act  of  December  28,  1973  (87  Stat.  884,  16  U.S.C,  1531-1543) 
that  the  existence  of  any  threatened  or  endangered  species  of  fauna  or  flora 
will  l>e  jeopardized  and  that  critical  habitat  would  be  destroyed  or  adversely 
modified  to  a  significant  degree  by  the  exploration  activities  authorize  by  that 
license.  In  making  this  determination,  the  authorized  officer  shall  consult  the  sur- 
face management  agency,  if  the  surface  is  not  managed  by  BLM. 

§3507.2-4    Surface  management  agency. 

The  authorized  officer  shall  issue  an  exploration  license  covering  lands  the 
surface  of  which  is  under  the  jurisdiction  of  any  Federal  agency  other  than  the 
Bureau  of  Land  Management  only  upon  such  conditions  as  the  surface  manage- 
ment agency  may  prescribe  with  respect  to  the  use  and  protection  of  the  non- 
mineral  interests  in  those  lands. 

§  3507.3    Licenses. 

§  3507.3-1    Applications  for  license. 

(a)  Applications.  Exploration  license  applications  shall  be  submitted  to  the 
authorized  officer  and  shall  be  subject  to  the  following  requirements  : 

(1)  No  specified  form  of  application  is  required. 

(2)  Each  application  shall  identify  the  tract  or  tracts  to  be  explored  described 
by  legal  description  (or.  if  unavailable,  by  metes  and  bounds). 

(3)  Each  application  shall  contain  three  copies  of  an  exploration  plan  which 
complies  with  the  requirements  of  30  CFR  211.10. 

(4)  Each  application  with  supporting  documents  shall  be  filed  in  the  proper 
BLM  Office,  together  with  a  nonrefundable  $250  license  fee. 

(5)  A  separate  application  shall  be  filed  for  exploration  in  each  State. 

(b)  Qualified  person*-  Any  person  qualified  to  hold  leases  or  contracts  issued 
pursuant  to  this  Part  3500  may  apply  for  an  exploration  license. 

i  c)  Call  for  applications.  Nothing  in  this  subpart  shall  preclude  the  authorized 
officer  from  issuing  a  call  for  an  expression  of  interest  in  exploration  licenses  for 
a  given  area. 

(d)  Participation.  Applicants  for  licenses  shall  be  required,  after  approval 
of  the  plan  and  prior  to  issuance,  to  afford  other  parties  an  opportunity,  on  a  pro 
rata  cost  sharing  basis,  to  participate  in  the  approved  exploration  plan.  Upon  no- 
tice that  a  license  will  be  issued  to  him  an  applicant  must  publish  a  "Notice  of  In- 
vitation," approved  by  the  authorized  officer,  once  every  week  for  four  consecutive 
weeks  in  at  least  one  newspaper  of  general  circulation  in  the  area  where  the 
lands  covered  by  the  license  application  are  situated.  This  notice  must  contain  an 
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invitation  to  the  public  to  participate  in  the  proposed  exploration  program.  Copies 
of  published  Notices  of  Invitation  must  be  riled  with  the  authorized  officer  upon 
each  publication  for  posting  in  the  proper  BLM  Office.  Any  person  who  elects  to 
participate  in  the  exploration  programs  shall  notify  in  writing  the  authorized 
officer  and  the  applicant.  Upon  the  applicant's  compliance  with  the  requirements 
of  this  section,  all  else  being  regular,  the  authorized  officer  may  issue  the  explora- 
tion license. 

§  3507.3-2    Issuance  and  termimation  of  license. 

(a)  Genera}.  No  person  may  conduct  exploration  without  a  lease  unles  he  has 
been  issued  an  exploration  license.  An  exploration  license  shall  not  be  required 
for  "casual  use*'  as  defined  in  30  CFR  §  211.10(a).  The  issuance  of  exploration 
licenses  under  this  Subpart  is  discretionary  with  the  authorized  officer.  An 
exploration  license  shall  confer  no  right  to  a  lease. 

(b)  Duration.  Exploration  licenses  may  be  issued  for  not  more  than  two  years, 
including  the  time  for  clean  up  and  restoration.  The  authorized  officer  shall  des- 
ignate the  date  on  which  operations  may  begin. 

(cj  Relinquishments.  A  licensee  may,  subject  to  his  own  and  his  surety's  con- 
tinued obligation  to  comply  with  the  terms  and  conditions  and  special  stipula- 
tions of  the  license,  the  plan,  and  the  regulations,  relinquish  an  exploration  license 
for  all  or  any  portion  of  the  lands  embraced  in  it.  A  relinquishment  must  be  filed 
in  the  proper  BLM  Office. 

(d)  Revocation.  An  exploration  license  may  be  revoked  for  noncompliance  with 
the  terms  of  the  license,  the  plan,  or  the  regulations,  after  the  licensee  has  been 
given  a  notice  of  violation  and  the  licensee  has  failed  to  correct  the  violations 
within  the  period  prescribed  in  the  notice. 

(e)  Exploration  Plan.  The  approved  exploration  plan  will  be  dated,  attached, 
and  made  a  part  of  each  license  issued. 

(f)  Modifications.  When  unforeseen  conditions  that  could  result  in  significant 
disturbance  or  damage  are  encountered  or  when  geologic  or  other  physical  condi- 
tions warrant  a  modification  in  the  approved  exploration  plan,  (1)  the  authorized 
officer,  after  consultation  with  the  Mining  Sui>ervisor  and.  where  appropriate, 
the  surface  management  agency,  may  adjust  the  terms  and  conditions  of  the 
license  or,  (2)  the  Mining  Supervisor,  after  consultation  with  the  authorized 
officer,  and  where  appropriate,  the  surface  management  agency,  may  approve 
changes  in  the  exploration  plan. 

(g)  Different  States.  A  separate  exploration  license  is  required  for  exploration 
in  each  State. 

(h)  Extensions.  Exploration  licenses  may  not  be  extended.  Exploration  opera- 
tions may  not  be  conducted  after  a  license  has  expired.  The  licensee  may  apply 
for  a  new  license  as  described  in  S  3507.3-1.  A  new  license  may  be  issued  simul- 
taneously with  the  termination  of  the  existing  license. 

§  3507.3-3    Rights  under  licenses. 

(a)  The  issuance  of  an  exploration  license  shall  confer  the  right  to  perform 
exploration  operations  in  accordance  with  the  specific  terms  and  conditions  of 
the  license,  the  approved  plan,  and  the  regulations. 

(b)  The  issuance  of  exploration  licenses  shall  not  preclude  the  issuance  of  coal 
leases  at  such  time  and  places  and  to  such  persons  as  arc  deemed  appropriate, 
subject,  to  applicable  regulations,  and.  if  a  coal  lease  is  issued  for  lands  embraced 
in  an  exploration  license,  those  lands  shall  be  eliminated  from  the  license  upon 
the  effective  date  of  the  lease. 

(c)  A  licensee  may  not  remove  for  sale  any  coal  from  the  deposits  subject  to 
his  license,  but  he  may  remove  a  reasonable  amount  of  coal  for  analysis  and 
st  ndy. 

§  3507.3-4    Operating  regulations. 

The  licensee  shall  comply  with  all  regulations  of  the  Secretary  of  the  Interior, 
including  the  provisions  of  the  operating  regulations  of  the  Geological  Survey 
(30  CFR  Part  211).  Copies  of  the  operating  regulations  may  be  obtained  from 
the  Mining  Supervisor.  The  licensee  shall  allow  inspection  of  the  premises  and 
operations  by  duly  authorized  representatives  of  the  Secretary  and.  where  ap- 
propriate, any  surface  management  agency,  and  shall  provide  for  the  free  ingress 
and  egress  of  Government  officers  and  persons  using  the  lands  under  authority 
of  the  United  States. 
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§  3507.3-5     Surface  protection  and  reclamation. 

i  a )  The  authorized  officer  shall  include  in  each  exploration  license  requirements 
and  stipulations  to  protect  the  environment  and  other  resources  and  to  ensure 
reclamation  of  the  land  disturbed  by  exploration. 

(b)  A  licensee  may  not  cause  substantial  disturbance  to  the  natural  land 
surface. 

§3507.3-6    Ground  water  data. 

The  applicant  may  be  required  to  collect  and  report  ground  water  data  to  the 
authorized  officer. 

§  3507.3-7     Bonds. 

(a)  The  provisions  of  the  regulations  in  Subpart  3504  of  this  part  are  hereby 
made  applicable  to  these  regulations.  The  holding  of  an  adequate  compliance 
bond  will  be  a  condition  of  the  exploration  license. 

(l)i  Prior  to  issuing  an  exploration  license  the  authorized  officer  after  con- 
sultation with  the  Mining  Supervisor  and.  where  appropriate,  the  surface  manage- 
ment agency,  the  surface  owner,  shall  ensure  that  the  amount  of  the  compliance 
bond  or  bonds  to  be  furnished  is  sufficient  to  ensure  compliance  with  the  terms 
and  conditions  of  the  license  and  regulations,  but  in  no  event  shall  the  amout 
of  such  bond  be  less  than  $5,000. 

(c)  Upon  completion  of  an  exploration  and  reclamation  program  which  is  in 
compliance  with  the  terms  and  conditions  of  the  exploration  license,  the  ap- 
proved plan,  and  the  regulations,  or  upon  discontinuance  of  exploration  opera- 
tions and  completion  of  such  reclamation  as  may  be  needed  to  the  satisfaction  of 
the  authorized  officer  and.  where  appropriate,  the  surface  management  agency, 
the  authorized  officer  will  terminate  the  period  of  liability  of  the  compliance 
bond.  Where  the  surface  of  the  land  being  explored  is  in  private  ownership,  the 
authorized  officer  shall  not  terminate  the  period  of  liability  under  the  compliance 
bond  until  he  has  received  written  acknowledgement  from  the  surface  owner 
of  his  satisfaction  with  the  reclamation  of  the  Surface.  In  the  event  the  licensee 
and  surface  owners  are  unable  to  reach  agreement  on  the  adequacy  of  the  recla- 
mation the  authorized  officer  shall  make  the  final  determination.  lie  will  termi- 
nate the  period  of  liability  under  the  compliance  bond  after  determining  that  the 
terms  and  conditions  and  special  stipulations  of  the  license,  the  approved  plan, 
and  the  regulations  have  been  met. 

§  3507.4    Use  of  data. 

The  licensee  shall  furnish  to  the  Mining  Supervisor  copies  of  all  data  (including 
but  not  limited  to,  geological,  geophysical,  and  cove  drilling  analyses)  obtained 
during  exploration.  The  licensee  shall  submit  such  data  and.  where  appropriate, 
the  methods  by  which  the  data  were  gathered,  at  such  time  and  in  such  form 
as  required  by  the  Mining  Supervisor,  the  authorized  officer,  or  surface  manage- 
ment agency,  or  as  specified  in  this  Subpart  the  license,  or  the  plan.  The  con- 
fidentiality of  all  data  so  obtained  shall  be  maintained  until  after  the  areas 
involved  have  been  leased  or  until  such  time  as  the  Mining  Supervisor  determines 
that  making  the  data  available  to  the  public  would  not  damage  the  competitive 
position  of  the  licensee,  whichever  conies  first. 

§  3507.5    Use  of  surface. 

(a)  A  licensee  shall  be  entitled  to  use  for  exploration  purposes  only  so  much 
of  the  surface  of  the  licensed  lands  as  is  authorized  in  the  approved  exploration 
plan. 

(b)  Operations  under  these  regulations  shall  not  unreasonably  interfere  with  or 
endanger  operations  under  any  other  authorized  use  pursuant  to  the  provisions  of 
any  other  Act. 

fc)  The  licensee  shall  comply  with  all  applicable  Federal.  State  and  local  laws 
and  regulations  Including  the  regulations  in  Parts  30-11.  3000  of  this  chapter  and 
20  <"FR  I'll  and  281. 

((})  Any  person  who  willfully  conducts  coal  exploration  on  lands  subject  to  this 
Subpart  without  ail  exploration  license  shall  he  suhject  to  the  provisions  of 
§  0239.5  31  ft  of  this  chapter. 

2.  Paragraph    <b)    (3)   of  43  CFR  0230.0-3  be  amended  to  read  as  follows: 
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§9239.0-3    Authority. 

•  *••••• 

(b)    *  *  * 

(3)  Coal  trespass.  IS  U.S.C.  1851  :  30U.S.C.  201(b)  (4). 

3.  48  CFR  9239.5-3  be  amended  by  adding  a  new  paragraph   (f)   to  read  as 
follows : 

§9239.5-3    Coal. 

•  ••»•*• 

(f)Pcnalties  for  unauthorized  exploration  for  coal.  (1)  Any  person  who  will- 
fully conducts  coal  exploration  for  commercial  purposes  without  an  exploration 
license  issued  under  Subpart  3507  of  this  chapter  shall  be  subject  to  a  tine  of  not 
more  than  $1,000  for  each  day  of  violation. 

(2)  All  data  collected  by  said  person  on  any  Federal  lands  as  a  result  of  such 
violations  shall  immediately  be  made  available  to  the  Secretary,  who  shall  make 

the  data  available  to  the  public  as  soon  as  possible. 

(3)  No  penalty  under  this  section  may  be  assessed  unless  such  person  is  uiven 
notice  and  opportunity  for  a  hearing  with  respect  to  such  violation  pursuant  to 
Part  4  of  this  chapter. 

Effective:  January  19,  1977. 
Dated  :  Jan  nary  19.  1977. 

Thomas  S.   Klkppk. 
Secretary,  Department  of  the  Interior. 


COMPETITIVE  COAL  LEASING  SURFACE  MIXING  REGULATIONS 

[From  the  Federal  Register,  Tuesday,  May  17,  1977] 

Title  43 — Public  Lauds:  Interior 

Chapter  II — Bureau  of  Land  Management,  Department  of  the  Interior 

SUBCHAPTER    C — MINERALS    MANAGEMENT    (3000) 

PART    304  0 ENVIRONMENT   AND    SAFETY 

PART  3500 — LEASING  OF  MINERALS  OTHER  THAN  OIL  AND  GAS,  GENERAL 
PART    3r,20 PREFERENCE    RIGHT    AND    COMPETITIVE    LEASES 

Competitive  Coal  Leasing   Surface  Mining  Regulations :   Coal ;   Correction 

Agency  :  Land  Management  Bureau,  Interior. 

Action  :  Correction. 

Summary:  This  document  corrects  a  final  rule  that  appeared  at  page  4442  in 
the  Federal  Register  of  Tuesday,  January  23,  1977  (FR  Doc.  77-2256).  Several 
minor  errors  were  made  in  the  text  of  the  rulemaking  document  and  the  number- 
ing system  used  in  the  document  is  not  consistent  with  the  numbering  system 
used  throughout  Title  43.  This  document  corrects  the  errors  in  the  text  and 
changes  the  numbering  to  conform  with  the  numbering  system  used  in  Title  43. 

Effective  Date  :  May  17, 1977. 

Supplementary  Information:  The  final  rulemaking  document  amended  Parts 
3040.  3500,  and  3520  of  Title  43  of  the  Code  of  Federal  Regulations.  Several  minor 
errors  were  made  in  the  text  of  the  rulemaking  document  and  the  numbering 
system  used  in  the  document  is  not  consistent  with  the  numbering  system  used 
throughout  Title  43.  This  document  corrects  the  errors  in  the  text  and  changes 
the  numbering  to  conform  with  the  numbering  system  used  in  Title  43.  In  connec- 
tion with  the  renumbering  process,  sections  of  the  rulemaking  are  rearranged 
to  place  them  in  proper  sequence.  No  substantive  changes  are  made  in  the  final 
rulemaking;  therefore,  rulemaking  procedures  and  public  participation  are  not 
considered  necessary. 

For  Further  Information  Contact  :  Billy  R.  Templeton,  202-343-8735. 

Final  rulemaking  published  on  pages  4442  through  4457  of  the  Federal  Register 
of  January  25,  1977,  is  hereby  corrected  to  read  as  follows : 

PART    30  4  0 — ENVIRONMENT    AND    SAFETY 

1.  Subpart  3041,  in  title  43,  Part  3040  is  revised  as  follows  : 

Sec. 

3041.0-1  Purpose. 

3041.0-3  Authorities. 

3041.0-4  Responsibilities. 

3041.0-5  Definitions. 

.'',041.0-7  Applicability. 

3041.1  Use  of  Surface. 

3401.2  Technical  examination/environmental  assessment. 
3041.2—1  Technical  examination/environmental  assessment  report. 
.",041.2-2  Obligations  and  standards  of  performance. 

3041.3  Compliance  or  performance  bond. 
3041.41  Procedures  and  public  participation. 

3041.5  Completion  of  operations  and  abandonment. 

3041.6  Reports. 

3041.7  Notice  of  noncompliance:  Revocation. 

3041.8  Variances. 

§3041.0-1    Purpose. 

Ca)  The  purpose  of  this  subpart  is  to  establish  rules  and  regulations  to  be  fol- 
d  in  the  management  of  the  federally-owned  coal  estate  consistent  with  the 

(40) 
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policies,  goals,  and  objectives  established  by  the  Acts  cited  in  §  3041.0-3  of  this 
Subpart,  regardless  of  surface  ownership,  to  ensure  effective  and  reasonable  regu- 
lation of  surface  coal  mining  operations  in  accordance  with  the  requirements 
hereof,  as  an  appropriate  and  necessary  means  to  minimize  so  far  as  practicable 
the  adverse  social,  economic  and  environmental  effects  of  such  operations. 

§  3041.0-3    Authorities. 

Thee  rgulations  contained  in  this  Subpart  are  issued  pursuant  to  the  Mineral 
Leasing  Act  of  February  25,  1920,  as  amended  (30  U.S.C.  181-287),  and  the 
Mineral  Leasing  Act  for  Acquired  Lands  (30  U.S.C.  351-359),  and  in  accordance 
with  the  policies  set  forth  in  the  National  Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321-47).  Regulations  governing  the  issuance  of  Federal  coal 
leases  and  licenses  are  found  in  43  CFR  3500  of  this  Chapter.  Regulations  govern- 
ing operations  conducted  on  lands  subject  to  lease,  permit,  or  license  are  found 
in  30  CFR  211.  Regulations  setting  forth  the  general  and  basic  policies  for  dis- 
posal and  management  of  the  public  lands  are  found  in  43  CFR  1725  of  this 
Chapter. 

§  3041.4    Responsibilities. 

(a)  The  Bureau  of  Land  Management  (BLM)  exercises  at  the  Bureau  level  the 
Secretary's  discretionary  authority  to  determine  whether  or  not  mineral  leases 
and  licenses  are  to  be  issued  in  accordance  with  43  CFR  Part  3500.  The  BLM 
is  responsible  for  issuing  coal  leases  and  licenses,  and  is  the  office  of  record  in 
mineral  leasing  matters. 

(b)  The  Geological  Survey  (GS)  exercises  the  Secretary's  authority  regard- 
ing operations  conducted  within  the  area  of  operations  by  permittees,  lessees,  and 
licensees  and  determines  the  action  to  be  taken  by  them  from  the  standpoint  of 
the  development,  conservation,  and  management  of  mineral  resources  under  the 
jurisdiction  of  the  Department.  The  Geological  Survey  is  responsible  for  all  geo- 
logic, engineering,  and  economic  value  determinations  for  the  Department's 
mineral  leasing  program.  These  determinations  include :  the  mineral  charac- 
teristics of  lease  and  permit  areas ;  parceling ;  appropriate  resource  evaluation ; 
reserves ;  investments,  diligent  development,  and  minimum  production  require- 
ments; and  all  other  terms  and  conditions  relating  to  mineral  operations  under 
leases  and  licenses. 

(c)  The  BLM  or  other  Federal  surface  managing  agency,  in  consultation  with 
the  GS  and  the  surface  owner  if  other  than  the  United  States,  formulates  the 
requirements  to  be  incorporated  in  leases  and  licenses  for  the  protection  of  the 
surface  and  nonmineral  resources  and  for  reclamation,  using  the  reclamation 
obligations  and  standards  of  performance  contained  in  §  3041.2-2  of  these  reg- 
ulations and  in  30  CFR  Part  211.40. 

(d)  The  GS  reviews  and  approves  exploration  and  mining  plans,  and  authorizes 
the  abandonment  of  operations,  in  consultation  with  the  BLM  or  other  appro 
priate  Federal  surface  managing  agency,  and  the  surface  owner,  if  other  than  the 
United  States,  on  the  adequacy  of  the  surface  use,  environmental  protection,  and 
reclamation  aspects  of  such  plans  and  will  not  grant  approval  if  inconsistent 
with  the  BLM's  or  other  Federal  surface  managing  agency's  recommendations 
without  further  discussions  and  referrals  for  resolution  pursuant  to  30  CFli 
Part  211. 

(e)  As  to  the  lands  outside  of  the  area  of  operations,  the  authorized  officer  of 
the  BLM  or  other  appropriate  Federal  surface  managing  agency  is  responsible 
for  conducting  compliance  examinations  and  for  assuring  compliance  by  the  lessee 
or  licensee  with  the  requirements  of  this  Subpart,  and  the  terms  and' conditions 
of  a  lease  or  license  and  for  reporting  noncompliance  to  the  Mining  Supervisor 
for  appropriate  action.  As  to  the  lands  inside  the  area  of  operations  the  GS  ex- 
amines operations  to  ensure  compliance  by  the  lessee  or  licensee  with  the  terms 
and  conditions  set  forth  in  the  provisions  of  any  lease  or  license  or  any  approved 
mining  or  exploration  plan.  GS  refers  to  BLM  any  instance  of  noncompliance 
With  lease  terms  which  may  require  cancellation  action,  and  BLM  may  initiate 
such  action.  With  respect  to  approval  of  access  roads,  pipelines,  utility  routes  and 
Other  surface  uses  outside  the  area  of  operations,  the  BLM.  or  other  Federal 
surface  managing  agency,  has  the  primary  responsibility  hut  obtains  the  rec- 
ommendations of  the  GS  before  taking  final  actions.  Except  as  may  he  expressly 
provided  for  in  5  3041/7  of  this  Subpart  ami  80  CFR  Bart  211.72,  orders  to  op- 
erators for  any  remedial  action  are  the  exclusive  responsibility  of  the  Geological 
Survey. 
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(f)  Subject  to  the  supervisory  authority  of  the  Secretary,  the  regulations 
in  this  Subpart  shall  be  administered  by  the  Director,  Bureau  of  Land  Manage- 
ment through  the  authorized  officers  having  jurisdiction  over  the  lands  subject 
to  these  regulations  and  authorized  to  perform  the  duties  described.  Prior  to 
issuance  of  any  coal  lease  or  license,  the  authorized  officer  shall  consult  with  and 
accept  and  consider  recommendations  from  the  Mining  Supervisor,  the  Federal 
surface  managing  agency  when  other  than  the  BLM,  or  the  surface  owner,  as 
to  the  terms  and  conditions  required  to  achieve  the  purpose  of  this  Subpart.  Any 
disagreements  that  cannot  be  resolved  between  the  GS  and  BLM  arising  in  con- 
nection with  any  such  issuance  of  a  lease  or  license  will  be  referred  for  resolution 
to  the  appropriate  Assistant  Secretaries  or  to  the  Under  Secretary  of  the  Depart- 
ment of  ihe  Interior.  Leases  issued  for  lands,  the  surface  of  which  is  under  the 
jurisdiction  of  any  Federal  agency  other  than  the  Department  of  the  Interior, 
shall  contain  the  terms  and  conditions  prescribed  by  that  agency  with  respect  to 
the  use  and  protection  of  the  nonmineral  interests  in  those  lands. 

§  3041.0-5    Definitions. 

As  used  in  this  Subpart,  the  following  terms  shall  have  the  following  meanings  : 

(a)  "Acid  or  toxic  producing  materials''  means  natural  or  disturbed  earth 
materials  having  chemical  and  physical  characteristics  that,  under  mining  or 
post  mining  conditions  of  drainage,  exposure,  or  other  processes,  may  produce 
efiiuents  that  contain  chemical  constituents,  such  as  acids,  bases,  or  metallic 
compounds,  in  sufficient  concentration  to  individually  or  in  combination  adversely 
affect  the  environment. 

<b>  "Affected  hinds"  means  any  lands  affected  or  to  be  affected  by  exploration, 
development,  and  mining  operations  and  the  construction  of  facilities  necessary 
and  related  to  such  operations. 

(c)  "A/jproj-imotc  original  contour"  means  the  surface  configuration  achieved 
by  backfilling  and  grading  of  the  mined  area  so  that  it  closely  resembles  the  sur- 
face configuration  of  the  land  prior  to  mining  (although  not  necessarily  the 
original  elevation)  and  blends  into  and  complements  the  drainage  pattern  and 
topography  of  the  surrounding  terrain. 

<d»  "Arm  of  operations"  means  that  area  of  the  leased  or  licensed  lands 
which  is  required  for  exploration,  development,  producing,  and  processing  oper- 
ations, including  all  related  surface  structures  and  facilities,  and  which  is 
delineated  on  a  map  or  plat  that  is  made  a  part  of  the  approved  exploration  or 
mining  plan. 

(e)  "Authorized  officer"  means  any  officer  designated  by  any  Federal  surface 
managing  agency  to  exercise  its  authority  in  matters  relating  to  coal  leases  and 
licenses  and  to  the  provisions  of  this  Subpart. 

(f)  "('(,11!"  includes  coal  of  all  ranks  from  lignite  to  anthracite. 

(g)  "Compaction"  means  the  reduction  of  porous  spaces  among  the  particles 
of  soil  and  rock  generally  caused  by  running  heavy  equipment  over  the  earth 
materials,  as  in  the  process  of  leveling  the  overburden  material  on  strip  mine 
spoil  piles  or  hanks,  for  the  purpose  of  increasing  the  bearing  capacity  and 
stability  of  the  earth  materials. 

ihi  "ConU mparaneowly  as  practicable"  means  with  respect  to  reclamation 
of  .mined  or  otherwise  disturbed  areas,  the  commencement,  conduct  and  comple- 
tion of  reclamation  activity  as  soon  after  disturbance  as  possible,  without  undue 
physical  interference  with  ongoing  operations,  leaving  a  minimum  of  land 
unreclaimed,  consistent  with  the  objectives  of  environmental  protection  set  forth 
in  this  Subpart. 

(i)  "Baylightflta"  is  a  term  used  to  define  the  surface  mining  procedure  for 
exposing  an  underground  mined  ;irea  to  remove  remaining  coal. 

(  j)  -Director"  means  the  Director  of  the  Kureau  of  Land  Management.  T'.K. 
Department  of  the  Interior. 

iki  "Exploration"  means  the  detailed  investigat  ion  and  acquisition  of  daf.i 
pertaining  to  a  mineral  deposit,  including  activities  for  identifying  regions  or 
specific  areas  in  which  deposits  are  most  likely  to  occur,  and  activities  used  \o 
establish  the  nature  of  a  coal  deposit  preparatory  to  mining. 

(li  "Exploration  plan"  means  a  detailed  plan  submitted  to  the  Mining  Su- 
pervisor fur  approval  before  exploration  operations  commence  showing  the  men- 
tion and  type  of  exploration  work  to  be  conducted,  environmental  protection 
procedures,  roads,  and  reclamation  procedures  to  be  followed  upon  completion 
of  such  operat  ions. 
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(in)  "General  Coal  Mining  Order'  means  a  formal  numbered  order  issued 
by  the  Mining  Supervisor,  with  the  prior  approval  of  the  Division  Chief,  and 
published,  after  opportunity  for  public  comment,  in  the  Federal  Register,  which 
implements  the  regulations  in  this  Part  and  applies  to  coal  mining  and  related 
operations  in  a  specified  geographic  area. 

(n)  "Jmpoun&meni"  means  an  artificially  built,  dammed,  or  excavated  place 
for  the  retention  of  water  or  sediments.  A  permanent  impoundment  is  one  that  is 
intended  to  remain  after  final  abandonment  of  the  operation,  and  shall  be 
identified  as  such  in  approved  plan. 

!<;»  ^Leased  hinds,  leaded  premises,  or  leased  traet"  means  lands  embraced 
within  a  coal  lease  and  subject  to  the  regulations  in  this  Subpart. 

(p)  --Lessee"  means  any  person  or  persons,  partnership,  association,  corpora- 
tion, public  body  or  governmental  entity  to  whom  a  coal  lease  is  issued,  subject 
to  the  regulations  in  this  Subpart,  or  an  assignee  Of  such  lease  under  an  approved 
assignment. 

(ql  "Licensee"  means  any  individual,  association  or  individuals,  or  municipal- 
ity to  whom  a  coal  license  is  issued  pursuant  to  the  provisions  of  Section  268  of 
Title  30  of  rhe  United  States  Code,  or  any  person,  association,  corporation,  public 
body  or  governmental  entity  to  whom  an  exploration  license  is  granted  under 
section  201 1  b  )  of  Title  30  of  the  United  States  Code. 

(r)  ''Logical  mining  unit"  means  an  area  of  bind  designated  as  such  by  rhe 
Geological  Survey  pursuant  to  applicable  Departmental  regulations. 

(s)  "Methods  of  operation*'  means  the  method  and  manner  by  which  any  activi- 
ties are  performed  by  the  operator,  as  described  in  an  exploration  or  mining 
plan. 

(t)  "Mine"  means  an  underground  or  surface  excavation  and  the  surface  or 
underground  support  facilities  that  contribute  directly  or  indirectly  to  coal  min- 
ing, preparation,  and  handling. 

(u)  "Mining  phut"  means  a  detailed  plan  for  development  of  the  coal  resource 
submitted  to  the  Mining  Supervisor  for  approval  prior  to  commencement  of  any 
mining  operation,  showing  the  proposed  location,  method,  and  extent  of  mining 
and  all  related  activities  necessary  and  incidental  to  such  operation,  including 
steps  to  be  taken  to  reclaim  disturbed  areas,  to  mitigate  adverse  impacts,  and  to 
otherwise  meet  the  performance  standards  and  requirements  set  forth  in  this 
Subpart. 

iv)  "Mining  Supervisor"  means  the  Area  Mining  Supervisor,  Conservation 
Division.  Geological  Survey,  or  District  Mining  Supervisor  or  other  subordinate 
acting  under  his  direction. 

(w)  "Notice  of  Availability"  means  a  formal  notification,  by  the  appropriate 
Federal  officer,  to  appropriate  Federal,  state  and  local  agencies  and  interested 
individuals  or  groups  of  individuals,  of  the  availability  for  inspection  of  infor- 
mation, data,  proposed  plans  or  modification  thereof,  pending  decisions  and 
other  documents  subject  to  such  notice.  Any  such  notice  shall  include  the  nature 
of  the  information,  data,  plan  or  modification,  decision  or  other  document  in- 
volved; the  name  and  mailing  address  of  any  applicant;  the  nature,  location 
(county,  township,  range  and  section),  duration  and  brief  description  of  any 
proposed  operations;  the  date  upon  which  any  proposed  action  mitrhf  be  taken: 
and.  when  appropriate,  a  speeifie  time  limit  for  public  review,  comment  or  request 
for  any  departmental  action,  including  the  holding  of  any  public  meeting.  For  the 
purpose  of  ensuring  appropriate  distribution  of  such  notices,  there  shall  he 
maintained  at  each  office  of  a  Wining  Supervisor  or  authorized  officer  of  tin1 
Department  of  the  Interior  a  mailing  list  which  shall  consist  of  the  names  and 
mailing  addresses  of  all  appropriate  Federal,  state  or  local  agencies  and  any  indi- 
\iduals  or  irnups  of  individuals  who  have  requeued  in  writing  to  be  Included  on 
such  lists.  All  notice-  of  availahility  shall  be  mailed  to  such  agencies,  individuals 
or  groups  at   the  addresses  indicated  on  such  lists. 

(x)  "Notioe  of  noncompliance"  means  a  written  notice  of  operator  noncom- 
pliance issued  pursuant  to  Section  211.72  of.  :ili('FK  Tart  21  1. 

(y)  "O/n  rtilnr"  means  a  lessee  or  licensee,  or  one  conducting  operations  on 
lands  under  the  authority  of  the  le  sec  or  licensee. 

c/.)  "Overburden"  means  the  earth,  soil,  rock,  and  other  natural  materials 
which  be  above  the  coal  being  mined. 

iaai  ^Permanent  abandonment"  means  the  cessation  of  exploration  or  mining 
or  other  operations  set  forth  in  an  approved  plan  on  all  or  any  portion  of  lands 
covered  by  ;i  lease  or  license  and  subject  to  the  provisions  of  this  Subpart,  where 


98      182        > 


44 

it  is  the  intent  of  the  operator  not  to  continue  operations  at  the  mine  or  portion 
thereof. 

(bb)   [Omitted]. 

(cc)    [Omitted]. 

(dd)  "Pollution"  means  man-made  or  man-induced  adverse  alteration  of  the 
chemical,  physical,  biological,  and  radiological  integrity  of  land,  water  or  air, 
which  reduces,  or  has  the  potential  of  reducing  the  beneficial  uses  of  these 
resources. 

(ee)  "Post  mining  land  use9'  means  that  use  which  will  be  made  of  affected 
lands  after  mining  and  reclamation  is  completed  and  which  is  specified  in  a 
mining  or  exploration  plan  approved  pursuant  to  30  CFR  211. 

(ff)  "Preliminary  data"  means  data,  consisting  of  maps  and  text,  submitted 
by  an  applicant  for  a  lease  or  license  to  the  authorized  officer  of  the  BLM,  which 
describes  the  applicant's  proposal  in  the  detail  necessary  to  allow  the  authorized 
officer  to  conduct  a  technical  examination  and  environmental  analysis  as  de- 
scribed in  §  3041.2. 

(gg)  "Preparation?'  means  any  crushing,  sizing,  cleaning,  drying,  mixing  or 
other  processing  of  coal  to  prepare  it  for  market  which  is  conducted  on  lands 
subject  to  this  Subpart. 

(hh)  "Reclamation"  means  the  process  of  returning  affected  lands  to  a  stable 
condition  and  form  consistent  with  their  premining  productivity  and  use,  or  other 
approved  post  mining  land  use. 

(ii)  "Road"  means  any  open  way  for  passage  or  travel  upon  which  to  trans- 
port people,  equipment,  materials,  or  coal,  which  is  constructed,  improved  or 
maintained  by  the  operator  and  which  is  used  to  service  the  pit,  bench,  under- 
ground mine  workings  loading  facilities  or  exploration  activities. 

0.1)  "Secretary"  means  the  Secretary  of  the  Interior. 

(kk)  "Significant  vegetation"  means  farm  crops,  including  grasses  and  forbs. 
that  are  integral  parts  of  agriculture  or  ranching  operations  and  the  natural 
vegetation  of  forests  or  meadows  with  significant  recreational,  watershed,  ag- 
ricultural, or  wildlife  habitat  value. 

(11)  "Spoil"  means  soil,  rock,  and  other  earth  materials  that  are  broken,  moved, 
dumped,  or  otherwise  significantly  disturbed  during  surface  coal  mining  opera- 
tions subject  to  this  Subpart. 

(mm)  "Subsidence"  means  a  lowering  of  surface  elevations  over  an  under- 
ground mine  caused  by  loss  of  support  and  subsequent  caving  of  strata  lying 
above  the  mine. 

(nn)  "Surface  oivner"  means  an  entryman,  or  a  person  or  persons  who  hold 
legal  title  to  the  land  surface. 

(00)  "Topsoil"  mean  natural  earth  materials  at  or  vertically  adjacent  to 
the  land  surface  with  physical  and  chemical  characteristics  suitable  for  support 
of  vegetation. 

(pp)  "Volley  floors"  means  the  ehannelways,  floodplains,  and  adjacent  low 
terraces  of  streams  that  are  flooded  during  periods  of  high  flow  and  that  are 
underlain  by  unconsolidated  stream-laid  deposits.  Excluded  are  higher  terraces 
and  slopes  underlain  by  colluvial  and  other  suficial  deposits  normally  occur- 
ring along  valley  margins. 

(qq)  "Waste"  means  solid  or  liquid  refuse,  rubbish,  or  other  valueless  ma- 
terial which  is  produced  by  or  in  connection  with  coal  mining  operations,  in- 
eluding  exploration,  production,  development,  preparation  and  other  related  ac- 
1  ivities,  and  which  has  no  useful  purpose  in  connection  with  any  remaining  opera- 
tions. 

§  3041.0-7    Applicability. 

(a)  This  Subpart  sets  forth  regulations  governing  reclamation  standards, 
use  of  surface,  bond  requirements,  and  reports  relating  to  leases  and  lic< 
issued  by  the  BLM  with  respect  to  Federal  coal  deposits  located  on  public  do- 
main and  acquired  lands  of  the  T  nited  Sttaes  and  reserved  Federal  coal  deposits 
underlying  lands  the  surface  of  which  is  privately  owned.  These  regulations  do 
not  govern  the  leasing  or  development  of  coal  deposits  owned  by  Indians  and 
subject  to  the  Trust  protection  of  the  United  States,  which  are  controlled  by 
regulations  found  in  25  CFR  Chapter  1. 

(1))  The  provisions  of  this  Subpart  shall  become  effective  upon  May  17,  1976 
except  as  hereinafter  provided. 

(1)  Existing  operations. 
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(i)  On  and  after  18  days  from  the  effective  date  of  this  Subpart,  the  provisions 
of  §  3041.2-2 (f)  shall  apply  to  all  existing  operations  with  respect  to  lands 
from  which  the  overburden  has  not  previously  been  removed,  provided,  however, 
that  this  subparagraph  shall  not  be  deemed  or  construed  so  as  to  apply  the 
requirements  or  subparagraphs  3041.2-2(f)  (1)  and  (2),  hereof  to  any  opera- 
tion for  which  a  mining  plan  has  been  approved  on  or  before  the  effective  date 
•of  this  Subpart  and  for  which  a  variance  pursuant  to  the  provisions  of  subpara- 
graph 3041.2-2 (f)  (2)  would  be  required. 

(ii)  On  or  before  18  months  from  the  effective  date  of  this  Subpart,  the  oper- 
ator of  each  existing  operation  shall  have  submitted  and  shall  have  obtained 
the  approval  of  a  plan  or  modification  thereof  which  shall  comply  with  all  ap- 
plicable provisions  of  this  Subpart,  provided,  however,  that  if  the  Director  of 
the  GS  determines  that  a  proposed  new  plan  or  modification  of  an  existing  plan 
was  prepared  and  submitted  in  timely  fashion,  taking  into  account  the  com- 
plexity of  the  operation  and  of  the  plan  or  modification  involved,  but  that  ad- 
ministrative delay  thereafter  has  prevented  approval  within  the  time  speci- 
fied, the  time  for  compliance  with  this  paragraph  may  be  extended  by  order  of  the 
Director  of  the  GS  for  an  amount  of  time  equal  to  the  duration  of  such  delay. 

(iii)For  the  purpose  of  this  paragraph,  the  term  "existing  operation"  shall 
mean : 

(A)  All  operations  for  which  a  plan  has  been  approved  on  or  before  the  ef- 
fective date  of  this  Subpart,  and 

(B)  All  operations  with  respect  to  which  a  proposed  plan  has  been  sub- 
mitted to  the  Department  on  or  before  the  effective  date  of  this  Subpart,  and 
with  respect  to  which  proposed  plan  the  Department  has  on  that  date  either 
completed  its  environmental  assessment  and  determined  that  no  environmental 
statement  under  Section  102(2)  (C)  of  the  National  Environmental  Policy  Act 
is  necessary,  or  has  determined  that  such  a  statement  is  necessary  and  has  com- 
menced, and  expended  substantial  resources  of  the  Department  in  the  prep- 
aration or  completion  of,  such  a  statement. 

(iv)  On  or  before  90  days  from  the  effective  date  of  this  Subpart,  the  Di- 
rector of  the  Geological  Survey  shall  review  all  proposed  plans  which  have  been 
submitted  to  the  Department  on  or  before  the  effective  date  of  this  Subpart 
and,  after  consultation  with  approprate  Federal  surface  managing  agencies,  pub- 
lish in  the  Federal  Register  a  list  which  shall  identify  each  such  proposed  plan 
and  whether  it  will  be  considered  to  cover  an  existing  operation. 

(2)  All  operations  or  proposed  operations  not  included  in  the  definition  of 
'existing  operation"  in  the  preceding  paragraph  shall  be  considered  to  be  new 
operations,  and  shall  be  subject  to  the  provisions  of  this  Subpart  upon  the 
effective  date  hereof. 

(3)  The  provisions  of  §  3041.7(c)  of  this  Subpart  shall  apply  immediately 
upon  the  effective  date  of  this  Subpart. 

(c)  To  the  maximum  extent  possible,  all  environmental  statements  and  all 
approvals  of  plans  covering  existing  operations  which  are  pending  before  the 
Department  on  the  effective  date  of  this  Subpart  shall  take  into  account  and  shall 
reflect  and  implement  the  provisions  and  purposes  hereof ;  provided,  however,  that 
nothing  in  this  subparagraph  shall  be  construed  to  relieve  any  operator  of  the 
obligation  imposed  by  subparagraph  (b)  (1)  (i)  of  this  section. 

(d)  Nothing  in  this  Subpart  shall  be  deemed  or  construed  as  increasing  or 
diminishing  any  rights  not  in  conflict  with  Federal  law  held  by  any  person,  in- 
cluding any  surface  owner  or  entryman,  arising  under  the  laws  of  any  State  and 
relating  to  the  giving  or  withholding  of  consent  to,  or  consultation  in  connection 
with,  entry  to  any  land  for  the  purpose  of  conducting  operations  subject  to  this 
Subpart. 

§  3041.1    Use  of  surface. 

( a )  The  operator  shall  be  entitled  to  use  only  so  much  of  the  surface  of  the 
lands  subject  to  a  lease  or  license  as  is  deemed  necessary  and  has  been  desig- 
n.it.  <i  iM  :in  approved  plan.  This  Subpart  shall  not  be  construed  to  authorize  any 
0<  the  Federal  lands  for  a  power  generation  plant  or  a  commercial  or  In- 
dustrial facility.  Separate  permits  for  such  uses  must  be  obtained  from  the 
appropriate  agency.  The  operator  shall  not  be  entitled  to  use  any  mineral  ma- 
terials subject  to  the  Materials  Act  except  as  provided  by  Part  3000  of  this 
rhapter. 
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(1>)  Operations  conducted  in  connection  with  other  authorized  uses  on  the 
same  lands  shall  not  unreasonably  interfere  with  or  endanger  operations  con- 
ducted in  connection  with  uses  authorized  under  this  Chapter,  nor  shall  opera- 
tions authorized  and  conducted  pursuant  to  this  Chapter  unreasonably  interfere 
with  or  endanger  operations  under  any  lease,  permit,  license,  or  other  use  au- 
thorized pursuant  to  the  provisions  of  any  other  Act. 

§  3041.2    Technical  examination/environmental  assessment. 

The  appropriate  authorized  officer,  with  the  assistance  of  the  Mining  Super- 
visor, shall  make  a  technical  examination  and  environmental  assessment  of 
the  area  covered  by  a  competitive  coal  lease  application  or  on  Bureau  motion, 
pursuant  to  the  provisions  of  this  section. 

(a)  The  technical  examination  shall  include: 

(li  An  examination  of  the  technical  aspects  of  the  proposed  operations  set 
forth  in  any  preliminary  data  and  information  ;  and 

(2i  An  evaluation  of  the  impacts  of  such  operations  or,  if  on  BLM  motion, 
the  effect  of  coal  leasing  and  development,  on  other  laud  uses,  resources,  or 
land  management  programs  on  or  adjacent  to  the  area. 

(b)  The  environmental  assessment  shall  include  an  analysis  of  the  impact 
of  the  proposed  operations  set  forth  in  any  preliminary  data  and  information 
and  of  alternatives  thereto,  or.  if  on  BLM  motion,  the  impacts  of  coal  leasing 
and  development  on  the  living  and  nonliving  comiKments  of  the  environment. 

§  3041.2-1     Technical  examination/environmental  assessment  report. 

(a)  Following  completion  of  the  technical  examination  and  environmental 
assessment  described  in  the  preceding  Section,  the  authorized  officer  shall  pre- 
pare a  report  which  sets  forth  recommendations  as  to  (1)  land  which  should 
he  excluded  from  any  lease  or  license  in  order  to  avoid  mining  where  reclamation 
is  not.  attainable  or  assured,  or  in  recognition  of  other  exclusive  land  use  man- 
agement priorities:  (2)  measures  required  to  comply  with  the  reclamation 
and  performance  standards  set  forth  in  this  Subpart:  (8)  necessary  conditions 
and  amounts  of  bonds  to  cover  estimated  reclamation  costs  for  areas  that  will  be 
disturbed  during  the  initial  5-year  period  of  the  lease,  permit,  or  license;  (,4) 
any  additional,  more  stringent  requirements  needed  in  the  lease  or  license  pur- 
suant to  S  3041.1  (e)  of  this  Subpart. 

(b)  If  it  is  recommended  that  a  specific  area  within  the  applied  for  lands  be 
excluded  from  a  lease  or  license,  or  modification  thereof,  the  report  shall  set 
forth  with  reasonable  specificity  the  facts  upon  which  such  recommendation 
is  based. 

§3041.2-2     Obligations  and  standards  of  performance. 

(a)  Any  operator  who  accepts  a  coal  lease  or  license  shall  comply  with,  and 
be  hound  by.  the  genera)  obligations  and  standards  of  performance  set  forth  in 
this  section  and  such  additional  and  more  stringent  specific  requirements  as 
may  be  contained  in  the  terms  and  conditions  of  such  lease  or  license. 

<!.>  If  the  appropriate  authorized  officer  of  the  BLM  determines  that  an  ap- 
proved exploration  or  mining  plan  should  he  required  to  be  revised  or  supple- 
mented to  adjust  to  changed  conditions  or  to  correct  oversights,  he  may  propose 
such  revision  or  suoplement  to  the  Mining  Supervisor  for  action  pursuant  to 
the  provisions  of  30  CFK  Part  211  relating  to  changes  in  plans. 

(el  Surface  coal  mining  operations  shall  he  conducted  so  as  to  assure  the 
extraction  of  the  coal  resource  to  the  maximum  extent  possible,  baking  into 
account  existing  technology,  commercially  available  equipment,  the  cost  of  pro- 
duction, and  tiie  quality  and  quantity  of  the  coal  resource,  so  that  future  environ- 
mental  disturbance  through  the  resumption  of  mining  will   be  minimized. 

(d)  The  operator  shall,  in  accordance  with  the  terms  and  conditions  of  the 
lease  or  license  (1)  take  visual  resources  identified  by  the  Federal  surface  man- 
aging agency  into  account  in  the  planning,  design,  location,  and  construction  of 
facilities  on  lh»>  atfeeted  lands:  and  (2)  take  su-h  anion  as  may  be  needed  to 
minimize,  control,  or  prevent  damage  to  the  recreational,  cultural,  scientific,  his- 
torical and  known  or  suspected  areheolngical  and  paleontoloirical  values  of  the 
land   contained   therein. 

foi  The  following  performance  standards  shall  be  applicable  to  the  surface 
effects  of  underground  mining. 

M>  Each  operator  of  an  underground  coal  nunc  shall  adopt  measures  con- 
sistent with  feasible  known  technology  in  order  to  prevent  or.  in  those  instances 
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where  the  raining  method  used  requires  planned  subsidence  in  a  predictable  and 
controlled  manner,  control  subsidence;  maximize  mine  stability;  and  maintain 
the  value  and  use  of  surface  lands. 

(2)  Where  pillars  or  panels  are  not  removed  and  controlled  subsidence  is  not 
part  of  the  mining  plan,  pillars  or  panels  of  adequate  dimensions  shall  be  left 
to  assure  stability  giving  due  consideration  of  the  thickness  and  strength  char- 
acteristics of  the  coal  beds  and  of  the  strata  above  and  immediately  below  the 
coal  bed. 

if)  The  following  performance  standards  shall  be  applicable  to  all  coal  ex- 
ploration, development,  mining,  preparation,  handling,  and  reclamation  opera- 
tions on  the  surface  of  lands  subject  to  this  Subpart  except  as  otherwise  pro- 
vided by  the  action  of  the  Secretary  under  HO  CFIi  211.7.1(a)  : 

(1)  The  operator  shall  reclaim  affected  lands  pursuant  to  his  approved  plan, 
as  contemporaneously  as  practicable  with  operations,  to  a  condition  capable  of 
supporting  all  practicable  uses  which  such  lands  were  capable  of  supporting 
immediately  prior  to  any  exploration  or  mining,  or  equal  or  better  uses  that 
have  been  approved  in  accordance  with  this  Subpart. 

(2)  The  operator  shall  replace  overburden  and  waste  materials  in  the  mined 
area  by  backhlling  (compacting,  where  necessary,  to  ensure  stability  or  to  pre- 
vent leaching  of  toxic  materials),  grading  or  oilier  means,  so  as  to  cover  all 
acid-forming  or  other  toxic  materials  and  eliminate  highwalls  and  spoil  piles 
and  restore  the  approximate  original  contour.  W  nere  the  thickness  of  the  coal 
deposits  relative  to  the  volume  of  overburden  is  large  and  where  the  overburden 
and  other  spoil  and  waste  materials  are  either  insufficient  or  more  than  suffi- 
cient to  restore  the  approximate  original  contour,  the  operator  shall,  in  order 
to  provide  adequate  drainage,  backfill,  grade,  and  where  necessary,  compact. 
using  all  available  overburden  or  spoil  material,  to  obtain  the  lowest  practicable 
.made,  which  shall  in  any  event  be  less  than  the  angle  of  repose.  Excess  over- 
burden or  other  spoil  material  shall  be  fully  reclaimed  in  accordance  with  the 
requirements  of  this  Subpart.  Variance  from  the  requirements  of  subparagraphs 
I  1  |  and  (2)  of  this  paragraph  may  be  allowed  in  an  approved  mining  plan  if 
i  he  Director  of  the  Geological  Survey,  with  the  concurrence  of  the  Director  of 
the  Bureau  of  Land  Management  or  the  comparable  appropriate  authorized  offi- 
cer, determines  that  unusual  physical  conditions  at  the  site,  such  as  steeply 
dipping  coal  beds  of  multiple  seam  mining,  exist,  and  such  conditions  make 
backfilling  pursuant  to  such  requirements  impracticable  as  a  result  of  the  vol- 
ume of  material  excavated  or  environmentally  undesirable  as  a  result  of  the 
duration  of  the  operation. 

(3)  The  operator  shall  stabilize  and  protect  all  surface  areas,  including  spoil 
T.iics.  affected  by  the  coal  mining  and  reclamation  operation,  to  effectively  con- 
trol   slides,  erosion,  subsidence,  and  attendant  air  and  water  pollution. 

(4)  The  operator  shall  remove  topsoil  separately,  for  replacement  on  the 
backfill  area,  and  if  not  S'>  utilized  immediately,  segregate  it  in  a  separate  pile 
from  other  spoil.  When  topsoil  is  not  to  be  replaced  on  a  backfill  area  within  a 
time  short  enough  to  avoid  deterioration,  the  oi>erator  shall  establish  and  main- 
tain an  approved  quick  growing  vegetative  cover  or  employ  other  approved 
measures  so  that  the  topsoil  is  protected  from  wind  and  water  erosion  and  estab- 
lishment of  noxious  plant  snecies.  and  is  in  a  condition  for  sustaining  vegetation 
when  used  during  reclamation.  Tf  topsoil  is  of  insufficient  quantity  or  of  poor 
Quality  for  sustaining  vegetation,  and  if  other  excavated  materials  can  be  shown 
to  be  more  suitable  for  rovegetation,  then  the  operator  may  be  authorized  in  the 
approved  plan  to  remove,  segregate,  protect,  and  utilize  in  a  like  manner  such 
other  materials. 

i  5 I  The  operator  shall  ensure  that  water  impoundments,  water  retention 
facUitiea,  dams,  or  settling  ponds  have  been  set  forth  in  an  approved  plan,  and 
ensure  that  : 

(i)  Any  such  facility  is  adequate  for  its  intended  purposes  and  the  quality 
and  quantity  of  impounded  water  will  be  suitable  for  its  intended  use. 

(ii)  Any  such  facility  is  designed,  located,  built,  used;  and  maintained  in 
accordance  with  sound  engineering  standards  and  practices  and  applicable 
Federal  and  State  laws  and  regulations,  to  ensure  that  such  facilities  will 
have  necessary  stability  with  an  adequate  margin  of  safety. 

(iii)  Final  grading  will  provide  adequate  safety  and  access  for  proposed  or 
reasonably  anticipated  water  users. 

(iv)  Such  facilities  will  not  ba.ve.a  significant  adverse  impact  on  the  water 
resources  utilized  by  adjacent  or  surrounding  landowners  for  agricultural, 
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industrial,  recreational,  or  domestic  uses,  provided,  however,  that  this  sub- 
paragraph shall  not  be  deemed  or  construed  to  increase  or  diminish  any 
property  rights  to  any  water  held  by  any  person. 

(v)  No  mine  or  processing  waste  is  used  in  the  construction  of  such  facil- 
ities unless  authorized  in  the  approved  plan. 

(6)  The  operator  shall  cover  or  plug  all  auger  mine  holes  with  noncombustible 
and,  where  necessary  to  minimize  control  or  prevent  harmful  drainage,  impervious 
material. 

(7)  The  operator  shall  utilize  the  best  practicable  commercially  available  tech- 
nology to  minimize,  control  or  prevent  disturbances  of  the  prevailing  quality, 
quantity  and  flow  of  water  in  surface  and  ground  water  systems,  and  of  the  pre- 
vailing erosion  and  deposition  conditions  at  the  mine  site  and  in  affected  offsite 
areas,  both  during  and  after  coal  mining  operations  and  reclamation,  by  : 

(i)  Controlling  acid  or  toxic  drainage  and  the  adverse  consequences  thereof 
by  such  measures  as,  but  not  limited  to,  diverting  surface  runoff  water  away 
from  disturbed  areas  ;  excluding  oxygen  from,  or  restricting  the  flow  of  water 
through  acid  or  toxic-producing  minerals ;  treating  drainage  to  reduce  acid 
or  toxic  content  which  adversely  affects  downstream  water  upon  being  re- 
leased to  water  courses  :  and  casing,  sealing,  or  otherwise  treating  drill  holes, 
shafts,  and  wells  to  keep  acid  or  toxic  drainage  from  entering  ground  and 
surface  waters. 

(ii)  Conducting  surface  mining  operations  so  as  to  minimize,  control,  or 
prevent  (A)  contributions  of  suspended  solids  to  streamflow  or  runoff  outside 
the  mining  site  above  natural  levels  under  seasonal  flow  conditions  as 
measured  for  a  period  and  at  sites  determined  by  the  Mining  Supervisor,  in 
consultation  with  the  appropriate  authorized  officer,  and  (B)  except  where 
specifically  authorized  in  an  approved  plan,  deepening  or  enlarging  of  stream 
channels  where  operations  include  the  discharge  of  water  from  mines. 

(iii)  Removing  or  modifying  siltation  structures  after  disturbed  areas  are 
revegetated  and  stabilized  unless  otherwise  authorized  by  the  Mining  Super- 
visor in  an  approved  plan,  with  the  concurrence  of  the  appropriate  au- 
thorized officer,  provided,  however,  that  any  siltation  structure  retaining 
water  shall,  in  any  event,  be  subject  to  the  requirements  of  §  3041.-2-2  (f )  (5) 
of  this  Subpart. 

(iv)  Protecting  the  quality,  quantity  and  flow,  including  depth  of  flow,  of 
upstream  and  downstream   surface  and  ground  water  resources  of  those 
valley  floors  which  provide  water  sources  that  support  significant  vegetation 
or  supply  significant  quantities  of  water  for  other  purposes,  by  such  measures 
as,  but  not  limited  to,  relocating  and  maintaining  the  gradients  of  stream, 
avoiding  mining  installing,  reestablishing  or  replacing  acquifers  or  acqui- 
cludes,  and  replacing  soils,  provided,  however,  that  this  subparagraph  shall 
not  be  deemed  or  construed  to  increase  or  diminish  any  property  rights  to 
any  water  held  by  any  person. 
(8)  The  operator  shall:   (i)  Treat  or  dispose  of  all  rubbish  and  noxious  sub- 
stances in  a  manner  designed  to  minimize,  control  or  prevent  air  and  water 
pollution  and  the  hazards  of  ignition  and  combustion. 

(ii)  Dispose  of  all  waste  resulting  from  the  mining  and  preparation  of  coal 
in  a  manner  designed  to  minimize,  control  or  prevent  air  and  water  pollution 
and  hazards  of  ignition  and  combustion.  Where  surface  disposal  of  solid  wastes 
in  areas  other  than  the  mine  workings  or  other  excavations  has  been  authorized 
in  the  approved  plan,  stabilze  such  waste  including,  where  necessary,  constructing 
waste  piles  in  compneted  layers  with  the  use  of  incombustible  and  impervious 
materials;  shape  waste  piles  to  be  compatible  with  the  natural  surroundings  and 
terrain;  cover  with  topsoil  or  other  suitable  material  in  accordance  with  sub- 
paragraph (f)(4)  of  this  section;  and  revegetate  in  accordance  with  subparn- 
graph  (f)  (13)  of  this  section.  All  impoundments  of  liquid  wastes  shall  comply 
with  the  requirements  of  subparagraph  (f)  (.r>)  of  this  Section.  Waste  containing 
coal  in  such  quantity  that  it  may  be  later  separated  from  the  waste  by  washing 
or  other  means  shall  be  stored  separately. 

(0)  Except  as  provided  herein,  the  operator  shall  not  conduct  excavation, 
drilling,  or  blasting  operations  within  200  feet  of  an  active  or  abandoned  un- 
derground mine.  Where  it  can  be  established  by  certified  maps  or  inspection  of 
such  an  underground  mine  that  such  activities  may  be  conducted  without  danger 
of  interference  with,  or  penetration  of.  an  underground  mine,  they  may  be  au- 
thorized in  an  approved  plan  to  be  conducted  up  to  but  not  less  than  25  feet 
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from  such  underground  mine  provided  that  nothing  in  this  paragraph  shall 
preclude  daylighting  or  similar  surface  coal  mining  activities  intended  to  im- 
prove resource  recovery,  abate  water  pollution,  or  eliminate  public  hazards  re- 
sulting from  such  underground  mines. 

(10)  To  prevent  personal  injury  or  damage  to  public  and  private  property, 
the  operator  shall  use  explosives  only  in  accordance  with  all  applicable  Federal 
and  State  laws  and  an  approved  plan  and  shall : 

(i)  Provide  adequate  advance  written  notice,  by  publication  and/or  post- 
ing of  planned  blasting  schedules,  to  local  governments  and  to  residents  who 
might  be  affected  by  the  use  of  such  explosives,  and  maintain  a  log  of  the 
magnitudes  and  times  of  blasts  for  a  period  of  at  least  two  years. 

(ii)  Limit  the  size,  timing,  and  frequency  of  blasts,  as  determined  by  the 
physical  conditions  of  the  site. 

(11)  The  operator  shall  design  to  applicable  standards,  construct,  maintain 
and,  when  no  longer  necessary  and  unless  otherwise  authorized  in  an  approved 
plan,  remove,  all  roads,  pipelines,  powerlines  and  similar  utility  access  facilities 
and  associated  bridges,  culverts  and  ditches,  into  and  across  the  site  of  opera- 
tions, in  a  manner  that  will  minimize  control  or  prevent  erosion  and  siltation, 
fugitive  dust,  pollution  of  water,  damage  to  fish  and  wildlife  or  their  habitat  and 
public  or  private  property. 

(12)  (i)  Roads  shall  not  be  surfaced  with  any  acid  or  toxic  producing  ma- 
terial. No  access  roads  will  be  constructed  unless  (A)  the  operator  shall  have 
first  submitted  a  surveyed  profile  accompanied  by  typical  cross-sections  of  the 
road  and  ditches,  showing  pipe,  entrance,  exit  channels  and  sediment  control 
structures  and  other  structures  or  configurations  to  be  used  on  the  road  to 
meet  performance  standards  and  (B)  the  location  shall  have  been  marked  and 
inspected,  and  approved  by  the  Mining  Supervisor,  in  consultation  with  the  ap- 
propriate authorized  officer  and  the  surface  owner,  if  other  than  the  United 
States. 

(ii)  No  access  road  shall  be  constructed  in  a  stream,  nor  shall  any  stream  or 
stream  bed  be  used  as  an  access  road.  Insofar  as  possible,  all  roads  shall  be 
located  on  benches,  ridges,  and  flatter  slopes  to  enhance  stability  and  minimize 
disturbance.  Stream  fordings  shall  be  avoided  and  the  normal  seasonal  flow 
and  the  normal  seasonal  sediment  load  shall  not  be  detrimentally  affected  by 
access  roads  in  a  continuous  fashion  that  results  in  harm  to  the  aquatic  eco- 
system. Provided,  however,  that  nothing  in  this  subparagraph  shall  be  construed 
to  prohibit  relocation  or  alteration  of  such  beds  or  channels  pursuant  to  the 
provisions  of  this  Subpart  and  as  set  forth  in  an  approved  plan. 

(iii)  For  the  purpose  of  paragraph  (f)  (12(1)  of  this  section,  "access  roads" 
shall  not  include  temporary  roads  constructed  within  a  working  pit  for  the 
purpose  of  use  by  equipment  and  personnel  for  access  to  the  coal  being  mined. 

(13)  (i)  The  operator  shall,  except  where  other  reclamation  based  upon 
post-mining  land  use  and  not  requiring  revegetation  pursuant  to  the  require- 
ments of  this  section  is  expressly  provided  for  in  an  approved  plan,  establish 
on  regarded  areas  and  all  other  affected  lands  a  diverse  vegetative  cover,  native 
to  the  area  and  capable  of  regeneration  and  plan  succession  at  least  equal  in 
density  and  permanence  to  the  natural  vegetation  provided,  however,  that  the 
Mining  Supervisor,  with  the  concurrence  of  the  appropriate  authorized  officer  may 
allow  the  use  of  approved  mixtures  of  introduced  or  native  species  where  pref- 
erable to  achieve  quick  cover  or  assure  successful  revegetation.  In  approving 
such  mixture,  preference  will  he  given  to  non-toxious  species. 

(ii)  The  operator's  responsibility  and  liability  under  his  performance  bond  for 
revegetation  of  each  planting  area  shall  extend  until  such  time  as  the  appropri- 
ate authorized  officer,  in  consultation  with  the  Mining  Supervisor  and  the  surface 
owner,  if  other  than  the  United  States,  determines  that  successful  revegetation 
in  compliance  with  subparagraph  (i)  of  this  subsection  has  occurred,  provided, 
however,  that  this  period  shall  extend  for  a  minimum  of  rive  full  years  after  the 
first  planting,  and  for  a  total  period  of  liability  not  to  exceed  10  years  from  the 
original  planting;  and  further  provided  that, 

(A)  Where  the  appropriate  officer,  in  consultation  with  the  Mining  Super- 
visor, determines  that  natural  conditions  such  as  annual  precipitation,  soil 
characteristics  and  native  vegetation  are  stable  and  favor  rapid  revegetation, 
and  that  revegetation  pursuant  to  subparagraph  (il  of  this  subsection  is 
likely  to  occur  before  the  expiration  of  such  minimum  period,  he  may  specify 
in  the  lease,  permit,  or  license  that  such  minimum  period  will  not  apply  with 
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respect  to  some  or  all  of  the  lands  included  in  such  lease,  permit  or  license : 
and 

(B)   Where  during  any  such  minimum  period  such  authorized  officer,  in 
consultation  with  the  Mining  Supervisor  and  the  surface  owner,  if  other 
than  the  United  States,  determines  that  natural  conditions  such  as  annual 
precipitation  and  soil  characteristics  are  sufficiently  unstable  so  as  to  favor 
only   slow  and  uncertain   revegetation.  he   may   recommend  to  the   Mining 
Supervisor  that  the  liability  of  the  operator  be  extended  for  a  period  of  up 
to  five  years  beyond  the  period  initially  established,  if  the  financial  liability 
that  would  be  incurred  by  the  operator  as  a  result  is  reasonably  commensu- 
rate with  the  increased  probability  of  successful  revegetation. 
(iii)   During  the  relevant  period  of  liability,  the  Mining  Supervisor  and  the 
appropriate  authorized  officer  shall  pointly  inspect  and  evaluate  the  revegetated 
areas  pursuant  to  subparagraph  3041.6(b)  (2)  hereof. 

<14i  The  operator  shall:  (i)  Except  as  provided  in  subparagraph  (ii)  hereof, 
allow  public  access  to  and  upon  Federal  lands  subject  to  bis  lease,  permit,  or  li- 
cense for  all  awful  and  proper  purposes,  except  where  such  access  would  unduly 
interfere  with  his  authorized  use. 

(ii  i  Regulate  public  access,  vehicular  traffic,  and  wildlife  or  livestock  grazing 
in  all  areas  of  active  operations,  including  lands  undergoing  reclamation,  in 
order  to  protect  the  public,  wildlife  and  livestock  from  hazards  associated  with 
such  operations,  and  to  protect  revegetated  areas  from  unplanned  and  uncon- 
trolled grazing.  For  this  purpose,  the  operator  shall  provide  warning  signs, 
fencing,  flagmen,  barricades,  and  other  safety  and  protective  measures  as  may 
be  necessary. 

fl.",  i  Coal  storage  areas  shall  he  designed  and  maintained  so  as  to  eliminate 
fire  hazards  from  spontaneous  combustion  and  other  accidental  ignition.  If  a 
eoal  seam  exposed  by  surface  mining  or  an  accumulation  of  slack  coal  or  com- 
bustible waste  becomes  ignited  during  the  term  of  a  lease,  the  operator  shall  im- 
mediately take  all  necessary  steps  to  extinguish  the  tire. 

(16)  Fpon  completion  or  temporary  or  permanent  abandonment  of  mining 
operations  in  all  or  any  part  of  a  strip  pit.  the  face  of  the  coal  shall  be  covered 
with  noncombustible  material  that  will  effectively  protect  the  coal  bed  from  be- 
coming ignited. 

(17)  The  driving  of  any  underground  openings  by  auger  or  other  methods  from 
any  strip  pit  shall  not  be  undertaken  except  as  specifically  approved  by  the 
Mining  Supervisor,  in  an  approved  plan. 

§3011.3     Compliance  or  performance  bond. 

(a  )  The  provisions  or  Subpart  3.*>04  of  this  Chapter  are  hereby  made  applica- 
ble to  this  subpart.  Tn  addition  each  compli.-ince  bono"  will  be  conditioned  upon 
faithful  compliance  with  the  regulations  in  this  subpart  and  any  additional  terms 
and  conditions  of  the  lease  or  license. 

(b  i  Prior  to  issuing  a  lease  or  license,  the  authorized  officer,  after  consultation 
with  the  Mining  Supervisor,  shall  ensure  that  the  amount  of  the  compliance  bond 
or  bonds  to  he  furnished  is  sufficient  to  ensure  reclamation  in  accordance  with 
the  performance  and  reclamation  standards  in  §3041.2-2.  and  with  the  terms 
and  conditions  of  the  lease  or  license. 

(c)  An  application  for  a  lease  or  license  may  be  denied  any  applicant  or 
offeror  who  lias  previously  forfeited  a  bond  because  of  failure  to  comply  with  an 
approved  plan  unless  the  affected  lands  covered  by  such  plan  have  been  reclaimed 
without  cost  to  the  Federal  Government.  Nothing  in  this  subparagraph  shall  be 
deemed  to  modify  or  limit  an.V  discretionary  authority  of  the  authorized  officer 
of  the  P>LM  otherwise  to  deny  for  cause  any  application  for  a  lease  or  license. 

(d)  Once  a  lease  or  license  has  been  Issued  the  authorized  officer,  after  con- 
sulting with  and  receiving  the  recommendation  to  increase  or  to  release  in  whole 
or  in  part  any  compliance  bond  or  bonds  so  that  the  amount  of  the  compliance 
bond  or  bonds  will  at  all  times  be  sufficient  to  '-over  the  estimated  '-osts  of  com- 
pletion of  (he  remaining  reclamation  requirements  of  the  approved  plan  and  of 
t  lie  terms  and  condil  ions  of  tbe  lease  or  license. 

§3041.4     Procedures  and  public  participation. 

Written  finding 8.  Except  as  may  be  otherwise  expressly  set  forth  ta  this  Sub- 
part, decisions  and  dotorminaf  ems  of  any  appropriate  authorized  officer  acting 
pursuant  to  this  Subpart  or  to  30  CFH  1'nt  211  witb  respect  to  issuance  of 
leases,  approval  of  mining  plans  or  modifications  thereof,  mul  abandonment  of 
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operations  shall  be  in  writing,  shall  set  forth  with  reasonable  specificity  the 
tacts  and  the  rationale  upon  which  such  decisions  or  determinations  are  based, 
and  shall  be  available  for  public  inspection  during  normal  business  hours  at 
the  offices  of  such  officer. 

§3041.5    Completion  of  operations  and  abandonment. 

(a)  Grading  and  backfilling.  Upon  completion  of  backfilling  and  grading  as 
required  by  the  approved  plan  and  prior  to  replacing  topsoil  and  re  vegetation. 
the  operator  shall  submit  a  report  thereon,  in  duplicate,  to  tbe  Mining  Supervisor 
and  request  inspection  for  approval.  Whenever  it  is  determined  by  such  inspection 
that  the  backfilling  and  grading  has  met  the  requirements  of  the  approved  plan,, 
the  Mining  Supervisor  shall  recommend  to  the  appropriate  authorized  officer 
release  of  an  appropriate  amount  of  the  compliance  bond  for  the  area  satis- 
factorily backfilled  and  graded. 

(b)  Temporary  abandonment.  In  areas  in  which  there  are  no  current  opera- 
tions, but  operations  are  to  be  resumed  under  an  approved  plan,  the  operator 
shall  substantially  backfill,  fence,  protect,  or  otherwise  effectively  close  all  si  r- 
face  openings,  auger  holes,  areas  prone  to  subsidence,  and  surface  facilities  or 
workings  which  are  a  hazard  to  people  or  animals.  Conspicuous  signs  shall  be 
posted  prohibiting  entrance  of  unauthorized  persons.  All  such  protective  i 
tires  shall  be  maintained  in  a  secure  condition  until  such  operations  are  resumed 
or  permanently  abandoned. 

(c)  Permanent  obandoment.  Before  permanent  abandonment  of  exploration  or 
mining  operations,  all  openings  and  excavations,  including  water  discharge  points, 
shall  be  closed  or  backfilled,  or  otherwise  permanently  dealt  with  in  accordance 
with  sound  engineering  practices  and  according  to  the  approved  plan.  Drill  holes. 
trenches,  and  other  excavations  for  exploration,  development  or  prospecting  shall 
be  abandoned  in  such  a  manner  as  to  protect  tbe  surface  and  not  to  endanger  any 
present  or  future  underground  operations  or  any  deposit  of  oil.  gas.  other  mi 
resources.  Of  ground  water.  Methods  of*  abandonment  shall  be  approved  in  ad- 
vance by  the  Mining  Supervisor  in  an  approved  plan,  and  may  include  ba 

ing,  re-rrading.  revegetation.  cementing,  and  capped  casing,  or  ooinbina 
these,  or  other  methods.  Reclamation  and  clean-up  of  surface  areas  around  and 
near  permanently  abandoned  underground  or  surface  mines,  including,  except 
where  otherwise  expressly  provided  in  an  approved  plan,  removal  of  oqui] 
and  structures  related  to  the  mining  operation,  shall  commence  without  delay 
following  cessation  of  mining  operations.  Areas  affected  by  access  roads  will  be 
graded,  drained,  and  revegetated  in  accordance  with  1  he  approved  Mining  Plan 
and  therein  approved  post  mining  land  use  prior  to  bond  release.  In  the  event 
that  access  or  haul  roads  are  intended  to  remain  after  abandonment  of  the  opera- 
tion, pursuant  to  §  3041.2-2(f )  (11)  of  this  Subpart,  they  must  be  designed  and 
constructed  so  as  to  be  permanently  stabilized  using  adequate  drains,  water 
barriers,  and  other  prac 

<di  Xoticc  of  abandonments  release  of  b&nd.  (1)  Not  less  than  39  days  prior 
to  cessation  or  abandonment  of  operations,  the  operator  shall  submit  I 
Mining  Supervisor,  in  duplicate,  a  notice  of  his  intention  to  cease  or  abandon 
operations,  together  with  a  statement  of  the  exact  number  of  acres  affected  by 
his  operations,  the  extent  and  kind  of  reclamation  accomplished,  and  a  s 
ment  as  to  the  structures  and  other  facilities  that  are  to  be  removed  from  or 
remain  on  the  leased  or  licensed  lands. 

(2)  Upon  receipt  of  siich  notice  .  the  Minim:  Supervisor  and  the  appropriate 
authorized  officer  or  officers  shall  promptly  make  a  joint  inspection  to  determine 
whether  all  operations  have  been  completed  in  accordance  with  the  term-  and 
conditions  of  all  leases,  permits,  and  licenses,  and  with  the  requirements  of 
approved  operating  plan.  Where  the  opertor  has  complied  with  all  such  terms, 
conditions  and  requirements  and  the  regulations  of  this  Subpart  the  Mining 
Supervisor  shall  recommend  to  the  appropriate  authorized  officer  that  th 
propriate  period  of  bonded  liability  be  terminated, 

i ."» i    When  the  surface  of  lands  in  a  lease  permit   or  license  is  not  owned  by 
the  United   states  the  Mining  Supervisor  shall  notify  the  surface  owner  and 
solicit  and  take  into  account  his  comments  before  recommending  to  the  appropri- 
ate authorized  officer  that  the  period  of  such  bond  liability  be  terminated. 
§3041.6    Reports. 

(a)  <>{>eni1ionx.  The  operator  shall  file  wtih  the  Minim:  Supervisor  within  30 
days  after  the  t>\n\  of  each  calendar  year,  and  within  ::<)  days  after  any  temporary 
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or  permanent  abandonment  of  operations,  a  report,  in  duplicate,  containing 
the  following  with  respect  to  his  operations  or  the  operations  subject  to  such 
abandonment. 

(1)  Serial  number  of  the  lease,  permit,  or  license  and  a  description  of  the 
lands  affected  by  operations. 

(2)  The  number  of  acres  disturbed  and  the  number  of  acres  reclaimed,  in- 
cluding areas  on  which  revegetation  is  being  conducted. 

(3)  A  description  of  the  reclamation  work  remaining  to  be  done  on  lanas 
disturbed. 

(b)  Revegetation.  (1)  The  operator  shall  file  a  report,  in  duplicate  with  the 
Mining  Supervisor  within  30  days  after  each  planting  is  completed.  The  report 
shall:  (i)  Identify  the  lease  or  license;  (ii)  Show  the  types  of  planting  or  seed- 
ing, including  mixtures  and  amounts  ;  (lii)  Show  the  date  of  planting  or  seeding  : 
( iv  }  Identify  or  describe  the  planted  or  seeded  lands  ;  (v)  Describe  any  surface 
manipulation,  mulching,  fertilization,  and  irrigation  procedures,  if  any,  and 
contain  such  other  information  as  may  be  considered  relevant. 

(2)  The  Mining  Supervisor  and  the  authorized  officer  of  the  Federal  surface 
managing  agency  shall,  as  soon  as  possible  after  each  full  growing  season,  jointly 
inspect  and  evaluate  the  revegetated  areas  to  determine,  in  consultation  with 
the  surface  owned  if  other  than  the  United  States,  whether  satisfactory  vegeta- 
tive growth  has  been  established,  or  whether  additional  revegetation  efforts 
should  be  ordered  pursuant  to  30  CFR  211.62(b)  (2). 

§3041.7    Notice  of  noncompliance:  Revocation. 

(a)  The  appropriate  authorized  officer  and  the  Mining  Supervisor  shall  have 
the  right  to  enter  upon  the  lands  subject  to  this  Subpart  under  lease  or  license, 
at  any  reasonable  time. 

(b)  If  an  appropriate  authorized  officer  discovers  that  an  operator  is  con- 
ducting on  lands  subject  to  this  subpart  activities  which  are  not  in  compliance 

with  the  requirements  of  a  lease  or  license,  applicable  regulations,  or  an  approved 
plan  and  such  activities  do  not  threaten  immediate  and  serious  damage  to  the 
environment,  resources,  or  the  health  and  safety  of  the  public,  such  authorized 
officer  shall  or.  in  the  case  of  an  appropriate  authorized  officer  of  any  Federal 
surface  managing  agency  not  in  the  Department  of  the  Interior,  may  refer  the 
matter  to  the  Mining  Supervisor  for  remedial  action  pursuant  to  30  CFR 
211.72fa). 

(c)  If  an  appropriate  authorized  officer  discovers  that  an  operator  is  con- 
ducting on  lands  subject  to  this  subpart  activities  which  are  not  in  compliance 
with  the  requirements  of  a  lease  or  license,  applicable  regulations  or  an  approved 
plan  and  such  activities  threaten  immediate  and  serious  damage  to  the  environ- 
ment, resources,  or  the  health  and  safety  of  the  public,  and  the  Mining  Super- 
visor is  not  available  for  appropriate  remedial  action  pursuant  to  30  CFR  211.72 
(c),  such  authorized  officer  may  order  the  immediate  cessation  of  such  activities 
and  shall  promptly  notify  the  Mining  Supervisor.  Upon  such  notification,  the 
Mining  Supervisor  shall  order  immediate  remedial  action  purusant  to  30  CFR 
211.72(c). 

id)  Failure  of  the  operator  to  take  action  in  accordance  with  an  order  for 
cessation  of  activities  issued  pursuant  to  paragraph  (c)  of  this  section,  or  with 
a  written  notice  of  noncompliance  issued  by  the  Mining  Supervisor  in  accordance 
with  the  provisions  of  30  CFR  211.72  shall  be  grounds  for  suspension  of  the 
operation  and  tor  possible  cancellation  of  the  lease.  ]>erniit,  or  license  in  accord- 
ance with  the  regulations  in  43  CFR  3500  of  this  Chapter. 

§3041.8    Variances. 

(a)  Variances  from  compliance  with  the  performance  standards  set  forth  in 
this  subpart  may  be  allowed  as  part  of  an  approved  mining  plan  under  either 
of  the  following  circumstances  : 

<1)  Where  an  applicant  states  i n  a  proposed  plan  or  modification  thereof 
that  he  cannot  meet  ;i  performance  standard  specified  in  subparagraphs 
3041.2-2 (f)  (2),  (4),  (6),  (11),  (12)  or  (13)  of  this  subpart,  he  may  request 
a  variance  from  such  performance  standard  where  such  variance  would  be 
compatible  with  the  approved  post  mining  land  use,  and  shall  support  his 
request  with  appropriate  information  demonstrating  the  need  therefor.  The 
Mining  Supervisor,  after  consultation  with  the  appropriate  authorized  officer 
and  the  surface  owner,  if  other  than  the  United  States,  may  approve  or 
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disapprove  such  variance,  and  shall  advise  the  applicant  and  approve  or 
disapprove  the  proposed  plan  or  modification  accordingly  ; 

(2)  Where  an  applicant  proposes  a  post-mining  land  use  that  is  substan- 
tially different  from  the  land  use  immediately  prior  to  any  exploration  and 
mining,  the  Mining  Supervisor,  with  the  concurrence  of  the  appropriate  au- 
thorized officer  and  after  consultation  with  the  surface  owner,  if  other  than 
the  United  States,  may  approve  a  mining  plan  containing  variances  from  the 
performance  standards  of  30  CFR  211  and  §  3041.2-2 (f)  hereof,  provided 
that: 

(A)  After  consultation  with  the  appropriate  land  use  planning  agen- 
cies, if  any,  the  proposed  development  is  deemed  to  constitute  an  equal 
or  better  economic  or  public  use  of  the  affected  land,  as  compared  with 
the  premining  use. 

(B)  The  granting  of  such  variance  is  essential  to  achieving  the  pro- 
posed post  mining  land  use. 

(C)  The  applicant  presents  specific  plans  for  the  proposed  post  mining 
land  use  and  appropriate  assurance  that  such  use  will  be:  (i)  Com- 
patible with  adjacent  land  uses;  (ii)  Supported  by  commitments  and 
assured  of  investment  from  public  agencies  where  appropriate:  (iii) 
Practicable  with  respect  to  private  financial  capability  for  completion 
of  the  proposed  development ;  (iv)  Planned  pursuant  to  a  schedule  made 

part  of  the  proposed  mining  plan  so  as  to  integrate  the  mining  operation 
and  reclamation  with  the  post  mining  land  use  ;  (v)  Designed  by  qualified 
personnel  in  conformance  with  professional  standards  in  order  to  assure 
the  stability,  drainage,  and  configuration  necessary  for  the  intended  use 
of  the  site. 

(D)  To  the  degree  possible  and  taking  into  account  the  subjective 
nature  of  the  assessment,  the  applicant  has  considered  the  impact  of  the 
proposed  land  use  on  the  aesthetic  character  of  the  area  by  consulting 
with  inhabitants  of  the  area,  and  utilizing  expertise  in  the  landscape 
and  geomorphologic  fields. 

(b)  Any  application  for  a  variance  pursuant  to  paragraph  (a)  of  this  section 
shall  demonstrate  that  any  proposed  disturbance  of  land  above  a  highwall  will 
facilitate  compliance  with  the  environmental  protection  and  performance  stand- 
ards set  forth  in  this  subpart. 

ici  Any  application  for  variance  pursuant  to  paragraph  (a)  of  this  section 
Avhich  proposes  to  place  spoil  or  other  material  on  the  downslope  below  the 
bench  used  to  mine  an  area  classed  as  "steep  slope."  shall  demonstrate  to  the 
satisfaction  of  Mining  Supervisor  that  the  permanent  or  temporary  sediment 
leads  in  the  receiving  drainages  and  reclamation  to  the  post-mining  land  use 
will  not  have  significant  adverse  effects  upon  the  aesthetics  of  the  area. 

(d)  All  variances  granted  pursuant  to  this  section  shall  be  reviewed  by  the 
Mining  Supervisor  and  the  appropriate  authorized  officer  not  more  than  three 
years  after  granting  of  the  variance  and  incorporation  in  the  mining  plan. 
to  ensure  that  the  development  is  proceeding  in  accordance  with  the  terms  of  the 
approved  plan  and  the  terms  and  conditions  of  any  lease,  permit,  or  license. 

(e)  An  operator  may  apply  for  a  variance  pursuant  to  the  provisions  of  para- 
graph (a)  of  this  section  only  by  submitting  a  new  or  revised  mining  plan  to 
the  Mining  Supervisor  for  approval  pursuant  to  the  provisions  of  30  CFR  211. 
Minor  changes  of  operations  which  do  not  involve  violations  of  the  performance 
standards  set  forth  in  this  subpart,  and  the  granting  of  a  variance  pursuant  to 
the  description  in  §  3041.2-2 (a)  (2)  of  this  subpart,  will  not  be  deemed  to  be 
subject  to  or  require  compliance  with,  the  provisions  of  this  section. 

(f)  If  the  Director  of  the  GS  determines  that  a  derision  to  grant  a  variance 
would  constitute  a  major  Federal  action  significantly  affecting  the  quality  of  the 
human  environment,  and  that  an  environmental  Impact  statement  as  required 
!y  Section  102(2)  (C)  of  the  National  Environmental  Policy  Act  has  not  been 
prepared  with  respect  thereto,  such  a  statement  shall  be  prepared.  If  the  Mining 
Supervisor  grants  a  variance  pursuant  to  this  Section,  he  shall  notify  the  appro- 
priate land  managing  agency  or  land  planning  agency  for  the  purpose  of  deter- 
mining whether  any  changes  may.  as  a  result  of  such  variance,  be  required  in 
any  land  use  plan. 
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PART    35(90 LEASING    OF    MINERALS    OTHER    THAN    OIL    AND    GAS  I    GENERAL 

2.  Section  3500.0-5  of  43  CFR  is  amended  by  revising  paragraphs  (h)  and  (i) 
as  follows  : 

§  3500.0-5    Definitions. 

******* 

(h)  Public  Bodies.  Public  bodies  are  Federal  and  State  agencies,  municipalities, 
and  rural  electric  cooperatives  and  similar  types  of  organizations,  and  non-profit 
corporations  controlled  by  any  of  foregoing  entities. 

( i )  Governrnent  entities.  Governmental  entities  are  Federal  and  State  agencies, 
municipalities  and  subdivisions  thereof,  including  any  corporation  primarily 
acting  as  an  agency  or  instrumentality  of  a  State,  which  produces  electrical 
energy  for  sale  to  the  public. 

3.  43  CFR  3501.1-4  paragraphs  (b)  (1)  (i)  and  (ii)  are  revised  to  read  as 
follows  : 

§3501.1-4    Acreage  limitations. 

******* 

(b)  *  *  * 

(1 )  Coal,  (i)  Xo  person,  association,  or  corporation,  or  any  subsidiary,  affiliate, 
or  persons  controlled  by  or  under  common  control  with  such  person,  association, 
or  corporation  sball  take.  hold,  own  or  control  at  one  time  Federal  coal  leases  or 
permits  on  an  aggregate  of  more  than  46,080  acres  in  any  one  State,  and  in  no 
case  on  an  aggregate  of  more  than  100.000  acres  in  the  United  States. 

(ii)  Xo  person,  association,  or  corporation  holding,  owning  or  controlling  Fed- 
eral coal  leases  or  permits  (by  itself  or  through  any  subsidiary,  affiliate,  or  per- 
son under  common  control  with  it)  on  an  aggregate  of  more  than  100,000  acres 
in  the  United  States  on  August  4.  1070.  shall  be  required  to  relinquish  any  lease 
or  permit  which  it  held  on  that  date,  but  it  shall  not  be  permitted  to  take,  hold, 
own  or  control  any  further  Federal  coal  leases  or  permits  until  such  time  as 
its  holding,  ownership,  or  control  of  Federal  leases  or  permits  has  been  reduced 
below  an  aggregate  of  one  hundred  thousand  acres  within  the  United  States. 
******* 

4.  43  CFR  3501.1-5  is  revised  to  read  as  follows  : 
§  3." 01. 1-5    Exceptions. 

(a)  4//  haseable  minerals  eetcept  coal.  Xo  lands  within  the  boundaries  of  the 
following  areas  in  the  public  domain  shall  be  leased  under  the  provisions  of  this 
Part  : 

(1)  Nations;]  parks  and  monuments. 

(2)  Indian  reservations. 

(3)  Incorporated  cities,  towns,  and  Tillages. 
(4  )  Naval  petroleum  and  oil  shale  reserves. 

(5)  Lands  acquired  under  the  act  of  March  1.  1911  (36  Stat.  001:  10  U.S.C. 
513-519)  known  as  the  Appalachian  Forest  Reserve  Act.  or  other  acquired  lands. 

<b)  Coal.  Xo  coal  Leasing  shall  be  permitted  on  the  public  domain  within  the 
areas  set  forth  in  -13  CFR  3535.4. 

5.  43  CFR  3501.2-1  is  revised  to  read  as  follows  : 

§3501.2    Acquired  lands. 

§3501.2-1     Lands  and  deposits  not  subject  to  leasing. 

(a)  Ml  Icascahh  minerals  except  coal.  The  following  acquired  lands  are  not 
subjeel  to  leasing : 

I  1  )  Lands  acquired  for  the  development  of  their,  miriera]  deposits; 
( l'  )  Lands  acquired  by  foreclosure  or  otherwise  for,  resale ; 
(3)   Lands  acquired  as  surplus  under  the  Surplus  Property  Act  of  October 
3,  1944  (58  Stat  765;  50  U.S.C.  16il,etseqi)  : 

I  1 1  Land's  in  incorporated  cities,  towns,  and  villages  : 

Lauds  in  national  parks  and  monuments ;  and 
(0)    Lands   which   are   tide  lauds  or  Submerged   coastal   lands   within  the 
Continental  Shelf  adjacent  or  littoral  to  any  part  of  land  within  the  jurisdic- 
tion of  the  United  stntes. 

<7)    Lands  in  Naval  Petroleum  Reserves,  The  National  Petroleum  Reserve 
in  Alaska,  and  oil  shale  reserves. 
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(b)  Coal.  No  coal  leasing  shall  be  permitted  on  acquired  lands  within  the  areas 
Bet  forth  in  43  CFR  3525.4. 

0.  43  CFR  3502.9  is  amended  to  read  as  follows  : 

§  3502.9    Public  Bodies. 

§  3502.9-1     Coal. 

(a)  To  obtain  a  coal  lease  on  a  tract  set  aside  pursuant  to  30  U.S.C.  201(a)  a 
public  body  must  submit : 

( 1)  Evidence  of  the  manner  in  which  it  is  organized  ; 

(2)  Evidence  that  it  is  authorized  to  hold  a  lease  or  permit ; 

(3)  Evidence  that  the  action  proposed  has  been  duly  authorized  by  its 
govering  body :  and 

(4)  A  definite  plan  to  produce  energy  solely  for  its  own  use  or  for  sale 
to  its  members  or  customers  (except  for  short-term  sales  to  others). 

(b)  To  obtain  a  license  to  mine  coal  pursuant  to  30  U.S.C.  208,  a  municipality 
must  sul unit : 

(1)  Evidence  of  the  manner  in  which  it  is  organized  : 
(  2  i  Evidence  that  it  is  authorized  to  hold  a  license  :  and 

(3)    Evidence   that  the  action  proposed  has  been  duly  authorized  by  its 
governing  body. 

(c)  To  obtain  a  coal  lease  pursuant  to  30  U.S.C.  352  on  a  tract  of  acquired 
lands  set  apart  for  military  or  naval  purposes,  a  governmental  entity  must  sub- 
mit : 

(1)  Evidence  of  the  manner  in  which  it  is  organized,  including  the  state  in 
which  it  is  located  ; 

(  2  i  Evidence  that  it  is  authorized  to  hold  a  lease  : 

(3  i    Evidence  that  the  action  proposed  has  been  duly  authorized  by  its 
governing  body  :  and 

(4-)    Evidence  that  it  is  producing  electricity  for  sale  to  the  public  in  the 
state  where  the  lands  to  be  leased  is  located. 
id)    Where  the  material  required  in  paragraphs  (a),  (In  and  (c)  of  this  sec- 
tion has  previously  been  riled,  a  reference  by  serial  number  of  the  record  in  which 
it  has   I »een  filed,   together  with  a  statement  as  to  any   amendments,  will  be 
accepted. 

7.43  CER  Subpart  3503  is  amended  by  adding  a  new  §  3403.3-3  to  read  as 
follows  : 

§3503.3-3    Coal. 

(a)  A  coal  lease  shall  require  payment  of  a  royalty  of  not  less  than  12'-  per 
centum  of  the  value  of  the  coal  removed  from  a  surface  mine. 

(In  A  coal  lease  shall  require  payment  of  a  royalty  or  not  less  than  8  per 
centum  of  the  value  of  the  coal  removed  from  an  underground  mine,  except  that 
the  authorized  officer  may  determine  a  lesser  amount  if  condiions  warran. 

(c)  The  value  of  coal  removed  from  a  mine  is  defined  for  royalty  purposes  in 
30  CER  211.03. 

8.43  CFR  §  3503.3-1  (b)  is  amended  by  revising  paragraph  <1)  to  read  as 
follows  : 

§3503.3-1     General  statement  rentals. 

(b)  Leases — (1)  Coal.  Annual  rental  per  acre  or  fraction  thereof  for  coal 
leases  shall  not  be  less  than  25  cents  for  the  first  year,  not   less  than  54)  cents  t  <v 

ihe  second  through  tilth  years  and  not  less  than  $ for  each  and  every  year 

thereafter  during  the  continuance  of  the  lease. 

(i)  Leasts  issued  before  August  .'h  1:>';<L  The  rental  paid  tor  any  year  shall  be 
credited  against  the  royalties  for  that  year  until  the  lease  is  readjusted. 

lii)  Leases  issued  or  adjusted  after  August  '/.  t976.  Rental  payments  may  not 
be  created  against  royalties. 

§§3505.1-1,  3505.2-1  through  3505.2-4  [Reserved] 

o.43  CFR  Subpart  3404  is  amended  I'.v  revoking  and  reserving  §§3505.1  i. 
3505.2,  3505.2-1,3505.2  2.  3505.2  3.  and  3505.2-4. 

§§3511.2-1  and  3511.2-2  [Amended] 

10.  43  CFR  Subpart  3513  is  amended  by  revoking  and  reserving  paragraph  <l»i 

I  1  i  of  J  3511.2    1  i  In  i  1  i  and  j  3511.2   2. 
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PART    3520 — PREFERENCE    RIGHT    AND    COMPETITIVE    LEASES 

11.  Section  3520.0-3  is  revised  as  follows : 
§3520.0-3    Authorities. 

(a)  Public  domain  and  acquired  lands.  The  Secretary  is  authorized  to  divide 
into  leasing  units  and  award  leases  of  mineral  lands  and  mineral  deposits  owned 
by  the  United  States  as  set  forth  in  S  3500.1-1  subject  to  the  provisions  of  the 
Mineral  Leasing  Act,  as  amended  and  supplemented,  and  the  Mineral  Leasing 
Act  and  Acquired  Lands  as  set  forth  in  S  3500.0-3.  Coal  leasing  is  governed  by  the 
application  procedure  in  43  CFR  Subpart  3525.  Other  leasable  minerals  are  cov- 
ered by  the  procedures  in  43  CFR  Subpart  3521. 

14.  Section  3521.2-1  is  revised  as  follows  : 

§  3521.2-1    Application  or  Bureau  motion. 

(a)  Application.  (1)  Forms,  (i)  Where  filed  and  copies.  An  application  for  a 
lease  must  be  tiled  in  duplicate  in  the  proper  office.  No  specific  form  is  required. 
Competitive-coal  lease  applications  will  be  accepted  only  as  authorized  by  43 
CFR  Subpart  3525.  The  application  should  include  the  information  set  forth  in 
(ii)  to  (v)  of  this  subparagraph. 

(ii)  The  applicant's  name  and  address. 

( iii)  State  of  citizenship  and  qualifications. 

(iv)  A  complete  and  accurate  description  of  the  lands  for  which  the  lease  is 
desired.  See  §  3501.1-3. 

(v)  Evidence  that  the  land  is  valuable  for  the  mineral  for  which  application 
is  made,  with  a  statement  as  to  the  character,  extent  and  mode  of  occurrence  of 
the  deposit. 

(2)  Additional  Statements  Required.  The  contemplated  investment  for  the 
development  and  purchase  of  equipment  of  a  producing  mine  of  a  stated  average 
daily  output.  Phosphate.  To  the  extent  such  information  is  known  to  the  appli- 
cant, a  description  of  the  phosphate  and  associated  or  related  mineral  deposits  in 
the  land  based  upon  such  actual  examination  as  can  be  effected  without  an  in- 
jury to  the  land  or  deposits  (such  examination  shall  not  be  deemed  a  trespass), 
giving  nature  and  extent  of  the  deposits;  and  outline  in  general  terms  of  the 
proposed  method  of  mining  and  processing  the  same;  the  proposed  investment 
in  mining  operations  thereon,  and  processing  facilities  therefor. 

(3)  Evidence  showing  in  sufficient  detail  that : 

(i)  The  amount  of  phosphate  lands,  Federal  and  non-Federal  held  by  him, 
together  with  the  lands  described  in  the  application  are  necessary  for  his 
proposed  development  plan. 

(ii)  He  intends  to  explore,  mine  and  develop  the  property  in  good  faith. 

(iii)  His  proposed  operations  of  the  property  will  be  in  accordance  with 
good  conservation  practice  and  this  additional  development  is  needed  in 
order  to  supply  an  existing  demand  which  cannot  otherwise  be  reasonably 
met. 
12.  Section  3521.2-2  is  revised  as  follows  : 

§  3521.2-2    Qualifications. 

(a)  Compliance  with  Subpart  3502  is  required. 

(b)  Bureau  motion.  (1)  Bureau  of  Land  Management  responsibility. 
(2)  Geological  Survey  responsibility. 

(c)  Leasing  Units.  (1)  Phosphate.  If  the  authorized  officer  shall  determine, 
after  consultation  with  the  Mining  Supervisor  of  the  Geological  Survey  that 
specific  lands  or  deposits,  not  under  an  outstanding  permit  or  application  for 
preference  right  lease,  which  constitute  an  acceptable  leasing  unit  are  subject  to 
phosphate  lease,  they  will  be  offered  for  such  lease  on  the  terms  and  conditions 
to  be  specified  in  the  notice  of  lease  offer  to  the  qualified  person  who  offers  the 
highest  bonus  by  competitive  bidding  equal  to  the  fair  market  value  of  the  min- 
eral deposit  either  at  public  auction  or  by  sealed  bids  as  provided  in  the  notice 
of  lease  offer. 

(2)  Solid  (hardroek)  minerals.  Any  qualified  person  may  file  an  application 
for  the  competitive  offering  of  such  deposits.  Leasing  units  may  not  exceed,  in 
reasonably  compact  form,  2.500  acres  of  land  described  in  the  manner  required 
by  this  section.  The  authorized  officer  may  prescribe  a  lesser  area  for  any  min- 
eral deposit  if  the  Geological  Survey  reports  that  such  lesser  area  is  adequate- 
for  a  logical  leasing  unit. 
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(i)  Exception,  (a)  Phosphate.  In  a  notice  for  a  phosphate  lease,  the  detailed 
statement  will  set  forth  that  the  terms  of  minimum  production  will  not  be  re- 
duced  or  waived  at  the  lessee's  request  as  provided  in  §  3503.3-2 (b)  (3),  (d), 
(e),  or  upon  a  satisfactory  showing  that  market  conditions  are  such  that  the 
lessee  cannot  operate  except  at  a  loss. 

(b)  Asphalt.  All  leases  will  be  issued  through  competitive  bidding  only  in  the 
same  manner  as  that  provided  for  in  Subpart  3120. 

(c)  Publication.  Notice  of  offer  of  lands  or  deposits  for  lease  by  competitive 
bidding  will  be  by  publication  once  a  week,  or  for  such  other  period  as  may  be 
deemed  available,  in  a  newspaper  of  general  circulation  in  the  county  in  which 
lands  are  situated. 

13.  The  following  sections  are  repealed  and  reserved :  43  CFR  §  3520.0-*,  43 
CFR  §  3520.1-2.  43  CFR  §  3520.1-3. 

14.  Title  43  CFR  §  3520.2-1  is  amended  to  read  as  follows  : 

§  3520.2-1    Duration  of  Leases. 

Leases  shall  be  issued  for  indeterminate  periods  subject  to  readjustment  or 
renewal  at  the  end  of  the  first  20-year  period  upon  such  terms  and  conditions  as 
may  be  incorporated  in  each  lease  or  prescribed  in  general  regulations  issued  by 
the  Secretary  of  the  Interior,  including  covenants  relative  to  mining  methods, 
waste,  period  of  preliminary  development  and  minimum  production  (a)  Excep- 
tions. (1)  Asphalt.  Asphalt  leases  are  issued  for  10  years  and  so  long  there- 
after as  the  lessee  complies  with  the  terms  and  conditions  of  the  lease. 

(2)  Solid  (hardrock)  minerals.  The  lease  will  be  issued  for  a  period  not  ex- 
ceeding 20  years  the  term  to  be  determined  upon  the  advice  of  the  agency  having 
jurisdiction  over  the  surface  and  the  U.S.  Geological  Survey. 

(3)  Coal  leases  issued  or  readjusted  after  August  4,  1976.  The  term  of  the 
lease  shall  be  twenty  years,  and  as  long  thereafter  as  the  lessee  is  producing  coal 
annually  in  commercial  quantities. 

§  3524.1-1     [Reserved] 

15.  43  CFR  Subpart  3524  is  amended  by  revoking  and  reserving  §  3524.1-1. 

16.  43  CFR  3524.2-1  is  amended  to  read  as  follows  : 

§3524.2-1     Coal. 

(a)  Application.  A  lessee  may  obtain  modification  of  his  lease  to  include  coal 
lands  or  coal  deposits  contiguous  to  those  embraced  in  his  lease  if  the  authorized 
officer  determines  that  it  would  be  in  the  interest  of  the  United  States  to  do  so. 
In  no  event  shall  the  total  area  added  by  such  modifications  to  an  existing  coal 
lease  exceed  one  hundred  sixty  acres  or  the  same  number  of  acres  as  that  in  the 
original  lease,  whichever  is  less.  The  lessee  shall  file  his  application  for  modifi- 
cation in  duplicate  in  the  proper  land  office,  describing  the  additional  lands  de- 
sired, and  the  needs  and  reasons  for  and  the  advantage  to  the  lessee  of  such 
modification. 

(b)  Availability — (1)  Noncompetitive.  Upon  determination  by  the  authorized 
officer  that  the  modification  is  justified  and  that  the  interest  of  the  United  States 
is  protected,  the  lease  will  be  modified  without  competitive  bidding  to  include 
such  part  of  the  land  or  deposits  as  he  shall  prescribe. 

(2)  Competitive.  If  it  is  determined  that  the  additional  lands  or  deposits  can 
be  developed  as  part  of  an  independent  operation  or  that  there  is  a  competitive 
interest  in  them,  they  will  be  offered  as  provided  in  Subpart  3525. 

(c)  Terms  and  conditions.  The  authorized  officer  shall  require  changes  in  the 
terms  and  conditions  of  the  original  lease  to  make  them  consistent  with  the 
modified  lease.  Before  a  lease  is  modified  under  paragraph  (a)  or  (b)  of  this 
section,  the  lessee  shall  file  his  written  acceptance  of  the  conditions  imposed  in 
the  modified  lease  and  the  written  consent  of  the  surety  under  the  bond  covering 
the  original  lease  to  the  modification  of  the  lease  and  to  extension  of  the  bond 
to  cover  the  additional  land. 

17.  Subpart  3525 — Energy  Minerals  Activity  Recommendation  System 
(EMARS)  is  renumbered,  reorganized,  and  corrected  to  read  as  follows:' 

Subpart  3.j25 — Energy  Minerals  Activity  Recommendation  System  (EMARS) 

Sec. 

3526.0-2  Objectives. 

:;.->2.->.o-:,>  Authority. 

3525.0-0  Policy. 

3525. 1  <'i»iiipetltive  leases. 
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$525.2  Lands  subject  to  leasing. 

3525.2-1  Special  leasing  opportunities. 

3525.2-2  Request-  for  information  on  areas  of  interest. 

3525.3  Applications:    Short-term    sales. 

3525.3—1  Conditions  of  acceptance. 

3525.3—2  Preliminary    date   required. 

.",."> 2."). 4  Land    Use   Plans. 

3525.5  -Consent  to  leasing. 

3525.5—1  Consultation  with  Federal  surface  managing  agency. 

3525.5—2  Consultation   with    Governors. 

3625.6  Notice  of  lease  sale. 

3525.7  Consultation  with  Attorney  General. 

3525.8  Award  of  leases. 

3525.9  Documentation. 

Subpart  3525 — Energy  Minerals  Activity  Recommendation   System    (EMARS) 

§  3525.0-2     Objectives. 

The  objectives  of  the  Department's  coal  leasing  process  called  Energy  Min- 
erals Activity  Recommendation  System  (EMARS),  include:  the  orderly  and 
timely  development  of  federally  owned  coal;  appropriate  uses  of  the  resources; 
effective  environmental  protection :  and  a  fair  market  return  to  the  public  for 
the  resources  sold.  The  program  consists  of  three  principal  elements :  nomina- 
tions: multiple  resource  land-use  planning;  and  environmental  assessment. 
Nominations  provide  the  first  indication  of  tracts  which  should  or  should  not 
be  leased.  The  nominations  received  are  then  compared  with  resource  values 
through  the  Bureau's  land-use  planning  process,  including  Management  Frame- 
work Plans.  From  these  phases,  proposed  tract  recommendations  will  be  made 
and  environmental  assessment  will  be  undertaken  on  the  proposed  coal  lease 
tracts.  The  integration  of  these  three  elements,  i.e.  .nominations,  multiple  resource 
land-use  planning,  and  environmental  assessment — each  of  which  will  be  under- 
taken with  State  and  public  participation — will  produce  specific  coal  lease 
recommendations  for  Secretarial  decision. 

§  3525.0-3    Authority. 

(a)  Acts.  (1)  The  Act  of  February  25,  P920.  41  Stat.  437,  as  amended  by  the 
Act  of  June  3,  1948,  02  Stat.  248,  the  Act  of  September  9,  1959,  73  Stat.  490.  the 
Act  of  August  31,  1964,  78  Stat.  710,  and  the  Act  of  August  4,  197G,  90  Stat.  1083, 
30  U.SX5.  201(a). 

(2)  The  Act  of  August  7,  1947,  61  Stat.  913,  and  the  Act  of  August  4,  1976, 
90  Stat.  1090.  30  U.S.C.  352. 

§3525.0-6    Policy. 

Tt  is  the  policy  of  the  Department  to  encourage  the  development  of  Fed- 
erally-owned  coal,  where  such  development  is  authorized,  through  a  program 
that  will  provide  for  the  protection,  orderly  development  and  conservation  of 
Federal  mineral  and  nonmineral  resources  in  a  manner  that  will  avoid,  minimize 
Or  correct  adverse  impacts  on  society  and  the  environment  resulting  from  coal 
development,  without  undue  duplication  or  administrative  delay  by  Federal 
officers.  It  is  also  the  policy  of  the  Department  to  issue  leases  for  coal  only 
where  reclamation  of  the  affected  lands  to  the  standards  set  forth  in  43  CFR 
Part  3040  is  attainable  and  assured  and  a  reclamation  program  will  be  under- 
taken as  contemporaneously  as  practicable  with  operations. 

§3525.1     Competitive  leases:  Procedures. 

(a)  Establishment  of  leasing  tracts.  General  coal  laud  or  deposits  shall  be 
divided  into  suitable  leasing  tracts  and  leased  competitively.  The  Energy  Min- 
erals Activity  Recommendation  System  (EMARS)  shall  be  used  to  identify 
tracts  suitable  for  leasing  through  nominations  and  multiple-use  land  manage- 
ment planning.  All  competitive  lease  sales,  except  those  that  qualify  under  the 
short  term  leasing  criteria,  will  be  on  Bureau  motion. 

1 1)  I  Selection  Of  proposed  tracts.  (1)  Jinrcau  Motion.  Proposed  tracts  will  bo 
select*  ri  hv  the  Bureau  of  Land  Management  and  United  States  Geological  Survey 
field  offices,  with  participation  from  affected  State  governments^  and  other  sur- 
face management  agencies,  if  other  than  the  Bureau  of  Land  Management,  based 
upon  relevant  information  including  information  from  the  appropriate  land-use 
plan,  from  nominations  and  from  competitive  coal  lease  applications  on  file. 

(2)  Selection  of  Proposed  Tracts;  short-term  Sale.  Proposed  tracts  Cor  short- 
term  sales  will  be  scle<  ted  using  the  same  criteria  as  Bureau  motion  tracts.  Prior 
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to  selecting  a  proposed  short-term  tract  the  Bureau  must  determine  that  the 
application  meets  the  short-term  leasing  criteria. 

(3)  No  lands  may  be  included  in  a  proposed  tract  unless:  (i)  the  land  is 
included  in  a  completed  land-use  plan  and  leasing  is  compatible  with  the  plan : 
(ii)  the  lands  have  been  included  in  a  known  recoverable  coal  resource  area 
(KRCRA)  ; 

(iii)  the  lands  have  been  included  in  a  nomination  or  have  been  identified  by 
BLM  as  potential  leasing  tracts  or  included  in  a  short-term  lease  application. 

(4)  Tract  Selection  Factors.  The  selection  of  proposed  lease  tracts  will  include 
consideration  of  such  factors  as :  depth,  quality,  thickness  and  extent  of  the  coal 
resource ;  water  resource  availability ;  relationship  to  existing  communities ; 
potential  impacts  on  economic  structure  (e.g.,  employment,  available  services, 
etc.)  ;  service  and  access  corridors;  aesthetic  qualities  such  as  scenic,  cultural, 
Wildlife,  and  vegetative  values :  rehabilitation  potential  and  Coal  Resources 
Regulations  Guideline  No.  1  (41  FR  43722) . 

(c)  Compliance  with  XEPA.  The  National  Environmental  Policy  Act  will  be 
complied  with  as  follows :  If  several  proposed  leasing  units  have  significant 
related  characteristics  and  would  sustain  similar  or  related  environmental  im- 
pacts, as  determined  by  the  Secretary,  they  may  be  covered  by  a  single  regional 
environmental  impact  statement.  Where  leasing  actions  are  adequately  covered 
in  a  regional  impact  statement,  no  additional  impact  statement  need  be  prepared. 
A  public  hearing  will  be  held  after  publication  of  a  draft  regional  environmental 
impact  statement.  An  environmental  assessment  record  or  an  impact  statement, 
as  appropriate,  will  be  prepared  for  proposed  leasing  actions  not  included  in  a 
regional  impact  statement.  The  Department  will  provide  public  notice  and  an 
opportunity  for  a  public  meeting  on  an  environmental  assessment  record  for  a 
coal  leasing  proposal  that  indicates  that  an  environmental  impact  statement  is 
not  required. 

(d)  Technical  examinations.  A  technical  examination  in  accordance  with  the 
procedures  in  43  CFR  3041.2  and  3041.2-1  will  be  completed  on  each  unit  after 
completion  of  the  final  environmental  impact  statement  or  environmental  assess- 
ment to  identify  specific  reclamation  requirements  and  tracts  requiring  special 
environmental  consideration  and  to  prepare  bonding  requirements  and  stipula- 
tions to  minimize  impacts  upon-the  environment  and  other  resources,  lands  uses, 
or  programs.  Reclamation  requirements  will  be  imposed  in  accordance  with  43 
CFR  3041.  The  technical  examination  will  include  an  evaluation  of  the  proposed 
leasing  unit  to  balance  the  value  of  the  coal  against  the  cost  of  mining,  the  cost 
of  mitigation  of  environmental  damage,  and  the  significance  of  unmitigable  dam- 
ages. The  Bureau  will  obtain  from  the  Geological  Survey  an  evaluation  and 
comparison  of  the  effects  of  recovering  coal  by  deep  mining,  by  surface  mining, 
and  by  other  methods  to  determine  which  method  or  methods  achieve  the  maxi- 
mum economic  recovery  of  the  proposed  tract. 

(e)  Recommendation  of  tentative  coal  lease  tracts.  (1)  After  the  BLM  has 
completed  the  actions  required  by  paragraphs  (a) -(d)  of  this  section,  after  State 
government  and  surface  management  agency  consultation,  and  after  holding  a 
public  hearing,  on  the  record,  in  the  area  which  may  be  affected  by  the  proposed 
coal  lease  sale,  the  State  Director  will  recommend  suitable  tentative  coal  lease 
tracts  to  the  Director.  The  Director  will  consolidate  approved  field  recommenda- 
tions into  a  proposed  Coal  Lease  Sale  Schedule  for  review  and  approval  by  the 
Secretary. 

(2)  The  Director's  recommendation,  and  the  Secretary's  final  approval,  shall 
include  a  written  synopsis  of  earlier  analyses  which  evaluates  and  compares  : 

(i)  The  effects  of  recovering  coal  by  deep  mining,  by  surface  mining  and  by 
any  other  method  to  determine  which  method  or  methods  or  sequence  of  meth- 
ods achieves  the  maximum  economic  recovery  of  the  coal  within  the  proposed 
leasing  tract,  and 

(ii)  The  effects  which  mining  the  proposed  lease  might  have  on  an  impacted 
community  or  area,  including  impacts  on  the  environment,  on  agriculture  and 
other  activities,  and  on  public  services. 

(f)  Qualified  applicants.  Leases  may  be  issued  to  qualified  applicants  listed  in 
Subpart  3502  of  this  chapter  unless : 

(1)  The  qualified  applicant,  or  any  subsidiary,  affiliate,  or  person  controlled 
by  or  under  the  common  control  of  the  qualified  applicant  holds  a  lease  or  leases 
to  coal  deposits  issued  by  the  United  States  and  has  held  the  lease  for  10  years 
and  is  not  producing  coal  in  commercial  quantities. 
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Exceptions.  A  lessee  is  not  disqualified  from  holding  a  lease  if  either  produc- 
tion is  interrupted  by  strikes,  the  elements,  or  casualties  not  attributable  to  the 
lesseee,  or  the  Secretary  has  suspended  the  requirement  of  continued  operation 
upon  payment  of  advance  royalties. 

(i)  The  10-year  period  referred  to  in  paragraph  (a)  of  this  section  shall  begin 
on  August  4,  1*976,  or  the  date  the  lease  is  issued,  whichever  is  later. 

(ii)  For  the  purpose  of  this  paragraph,  production  of  coal  in  commercial  quan- 
tities means  production  adequate  to  meet  the  requirement  for  continuous  opera- 
tion as  defined  in  §  3500.0-5 (g)  of  this  chapter ;  or 

(2)  The  qualified  applicant  holds  or  controls  more  than  46,080  acres  of  Fed- 
eral coal  leases  in  any  one  state  or  100,000  acres  of  Federal  coal  leases  in  the 
entire  United  States. 

§  3525.2    Lands  subject  to  leasing. 

(a)  The  Secretary  may  issue  coal  leases  on  all  lands  owned  by  the  United 
States  except  lands  in  the : 

(1)  National  Park  System  ; 

(2)  National  Wildlife  Refuge  System; 

(3)  National  Wilderness  Preservation  System ; 

(4)  National  System  of  Trails ; 

(5)  Wild  and  Scenic  Rivers  System,  including  study  rivers  designated 
under  section  5(a)  of  the  Wild  and  Scenic  Rivers  Act; 

(6)  Incorporated  cities,  towns  and  villages  ;  and 

(7)  Tide  lands,  submerged  coastal  lands  within  the  Continental  Shelf 
adjacent  or  littoral  to  any  part  of  land  within  the  jurisdiction  of  the  United 
States. 

(8)  Lands  acquired  by  the  United  States  for  the  development  of  mineral 
deposits,  for  foreclosure  or  otherwise  for  resale,  or  reported  as  surplus  prop- 
erty pursuant  to  the  provisions  of  the  Surplus  Property  Act  of  1944. 

(9)  Naval  Petroleum  Reserves,  The  National  Petroleum  Reserve  in  Alaska, 
and  oil  shale  reserves. 

(b)  (1)  The  Secretary  may  issue  coal  leases  with  the  consent  of  the  Secretary 
of  Defense  on  acquired  lands  set  apart  for  military  or  naval  purposes  only  if 
the  leases  are  issued  to  a  governmental  entity,  including  any  corporation  pri- 
marily acting  as  an  agency  or  instrumentality  of  a  State,  which 

(i)  Produces  electrical  energy  for  sale  to  the  public ;  and 
(ii)  Is  located  in  the  State  in  which  the  leased  lands  are  located. 
(2)  A  government  entity  is  located  in  a  State  if  its  production  facilities  are  in 
that  State,  and  the  coal  produced  from  the  lease  will  be  used  in  the  State. 

(c)  The  regulations  in  Subpart  3525  of  Title  43  CFR  do  not  apply  to  the  leasing 
and  development  of  coal  deposits  owned  by  Indians  and  subject  to  the  trust  pro- 
tection of  the  United  States.  Regulations  governing  those  deposits  are  found  in 
25  CFR  Chapter  I. 

§  3525.2-1     Special  leasing  opportunities. 

(a)  The  Secretary  shall,  under  the  procedures  established  under  this  subpart, 
reserve  and  offer  a  reasonable  number  of  coal  lease  tracts  within  competitive 
lease  sales  each  year  as  special  leasing  opportunities.  Except  for  the  limitation 
on  bidding  contained  in  paragraph  (b)  of  this  section,  all  of  the  requirements  of 
this  subpart  apply  to  special  leasing  opportunties  including  the  requirement 
that  the  coal  be  leased  at  its  fair-market  value. 

(b)  Only  public  bodies,  including  Federal  agencies,  rural  electric  cooperatives, 
or  non-profit  corporations  controlled  by  any  of  these  entities  which  have  a  defi- 
nite plan  to  produce  energy  for  their  own  use  or  for  sale  of  their  members  or  cus- 
tomers will  be  eligible  to  bid  for  leases  designated  as  special  leasing  opportuni- 
ties. Evidence  of  qualification  to  bid  for  leases  designated  as  special  leasing  op- 
portunities must  be  filed  with  tbp  Der*artment  at  least  60  days  prior  to  a  sale. 

(c)  The  Secretary  may  designate  certain  coal  lease  tracts  as  special  leasing 
opportunities  only  if  a  public  body  has  requested,  in  the  nomination  process  or 
elsewhere,  that  the  procedures  of  this  section  apply. 

(d)  Leases  issued  under  this  Section  may  be  assigned  only  to  another  public 
body. 

§  3525.2-2    Request  for  information  on  areas  of  interest. 

(a)  Purpose.  This  section  establishes  a  procedure  by  which  industry,  the  gen- 
eral public,  and  State  and  local  governments  can  inform  the  Department  of  the 
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Interior  of  their  views  on  coal  leasing  in  particular  areas.  The  Department  will 
not  incorporate  the  information  it  receives  into  its  internal  planning  processes 
for  Federal  coal  leasing  tract  selections.  Except  for  short-term  leasing  applica- 
tions, nominations  are  the  primary  source  of  information  on  the  need  for  addi- 
tional coal  leasing. 

(b)  Description  of  process.  The  Director  will  request  information  on  an  annual 
basis,  or  as  necessary.  Any  person  may  file  with  the  Bureau,  a  statement  with 
supporting  information,  asking  the  Director  to  make  a  request  for  nominations. 
The  Bureau  is  not  required  to  act  on  the  statement.  The  Request  for  Information 
on  Areas  of  Interest  will  consist  of  two  types. 

(1)  Industry  nominations.  Nominations  from  industry  of  tracts  of  land  that 
the  Department  should  or  should  not  make  available  for  coal  leasing  including, 
as  appropriate,  statements  describing  why  the  tracts  should  or  should  not  be 
leased. 

(2)  Areas  of  public  concern.  Concurrently  with  Industry  Nominations,  State 
and  local  governments  and  the  general  public  are  requested  to  submit  Areas  of 
Public  Concern  covering  tracts  of  land  that  the  Department  should  or  should  not 
make  available  for  coal  leasing  including,  as  appropriate,  statements  describing 
why  the  tracts  should  or  should  not  be  leased. 

(c)  Use  of  nominations.  Information  obtained  through  the  nominations  process 
will  be  analyzed  and  compared  with  multiple  resource  opportunities  identified 
in  the  land-use  planning  process.  Proposed  coal  lease  tracts  will  then  be  developed 
on  the  basis  of  nominations  and  multiple  resource  information. 

(d)  Description  of  nominations.  All  nominations  or  statements  of  information 
for  or  opposed  to  leasing  shall:  (1)  (i)  Describe  the  lands  by  legal  subdivisions, 
section,  township,  and  range ;  or  in  the  case  of  land  covered  only  by  protracted 
surveys,  by  section,  township,  and  range  according  to  an  approved  protraction 
diagram;  or 

(ii)  Use  the  Bureau  of  Land  Management's  Surface/Minerals  Management 
Quads  (minerals  ownership  maps)  to  indicate  nominated  areas.  A  readily  dis- 
cernible line  on  these  maps  conforming  to  legal  subdivision  and  section  lines  will 
be  accepted  as  the  description  required  in  paragraph  (d)  (1)  (i)  of  this  section. 
The  maps  are  available  for  sale  at  BLM  State  and  most  District  Offices. 

(2)  Describe  reasonably  compact  areas,  which  will  be  assumed  to  include  all 
Federal  coal  within  the  boundaries  described,  and  may  not  exceed  25,000  acres. 

(e)  Multiple  nominations.  If  a  person  submits  two  or  more  nominations  for 
leasing  or  two  or  more  nominations  against  leasing,  choices  shall  be  ranked  in 
order  of  important  and  shall  be  numbered  consecutively.  Nominations  should  be 
ranked  on  a  nationwide  basis. 

(f )  Inspection  and  copying.  The  procedures  in  43  CFR  Part  2  govern  the  pub- 
lic inspection  and  copying  of  information  submitted  under  this  section. 

(g)  Notice  of  requests  for  nominations  on  areas  of  interest.  (1)  Notice  of  each 
Request  for  Information  on  Areas  of  Interest  will  be  published  in  the  Federal 
Register  and  in  a  newspaper (s)  of  general  circulation  in  the  State  affected  and 
will  specify  the  area  or  areas  covered  by  the  call,  the  size  and  ranking  of  nomi- 
nations, the  period  of  time  within  which  to  submit  nominations,  and  the  addresses 
to  which  the  nominations  are  to  be  submitted. 

(2)  Lands  Eligible  for  Nominations.  Nominations  will  be  accepted  only  for 
those  lands  that  are  eligible  for  coal  leasing.  Lands  not  subject  to  leasing  include 
(i)  lands  listed  in  §  3525.5 ;  (ii)  lands  withdrawn  from  coal  leasing  or  otherwise 
not  subject  to  the  provisions  of  the  Mineral  Leasing  Act;  (iii)  land  subject  to 
a  coal  lease,  permit  or  preference  right  lease  application ;  and  (iv)  areas  desig- 
nated by  BLM  as  primitive  areas. 

(h)  Areas  nominated  in  national  forest  system.  The  authorized  officer  will 
notify  the  Secretary  of  Agriculture  of  all  lands  nominated  for  leasing  that  are  in 
the  National  Forest  System. 

(i)  Meeting  on  Nominations.  Prior  to  the  selection  of  proposed  tracts,  the 
Bureau  will  hold  a  public  meeting  on  nominations  if  the  public  has  not  had  an 
opportunity  to  comment  on  the  nominations  in  the  land-use  planning  process. 
§3525.3    Applications:  Short-term  sales. 
§  3525.3-1     Conditions  of  acceptance. 

Applications  for  coal  leases  will  be  accepted  only  if  the  applicant  shows  that 
(a)  the  coal  is  needed  to  maintain  an  existing  mining  operation,  or  (b)  the  coal 
is  needed  as  a  reserve  for  production  in  the  near  future. 
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§  3525.3-2    Preliminary  data. 

(a)  Any  application  for  coal  lease  filed  pursuant  to  the  regulation  in  this 
Chapter  shall  contain  preliminary  data  to  assist  the  authorized  officer  in  making 
a  technical  evaluation  and  environmental  assessment  as  described  in  §  3041.2. 

(b)  Such  preliminary  data  shall  include:  (1)  Such  map,  or  maps,  as  may  be 
available  from  State  or  Fedtral  sources,  on  which  shall  be  shown  the  topography 
of  the  land  applied  for,  and  on  which  the  applicant  shall  show  physical  features 
and  natural  drainage  patterns  and  existing  roads,  vehicular  trails,  and  utility 
systems:  the  location  of  any  proposed  exploration  operations,  including  seismic 
lines,  drill  holes,  to  the  extent  known,  the  location  of  any  proposed  mining  opera- 
tions and  facilities,  trenches,  access  roads  or  trials,  and  support  facilities  inciden- 
tal thereto,  includng  the  approximate  location  and  aerial  extent  of  the  areas  to 
be  used  for  pits,  overburden,  and  tailings ;  and  the  location  of  water  sources  or 
other  resources  which  may  be  used  in  the  proposed  operations  or  facilities  inci- 
dental thereto. 

(2)  A  narrative  statement,  including:  (i)  The  anticipated  scope,  method,  and 
schedule  of  exploration  operations,  including  the  types  of  exploration  equipment 
to  be  used. 

(ii)  The  method  of  mining  anticipated,  including  the  best  available  estimate 
of  the  mining  sequence  and  production  rate  to  be  followed. 

(iii)  The  relationship,  if  any,  between  the  mining  operations  anticipated  on 
the  lands  applied  for  and  existing  or  planned  mining  operations,  or  facilities  in- 
cidental thereto,  on  adjacent  Federal  or  non-Federal  lands. 

(iv)  A  brief  description,  including  suitable  maps  or  aerial  photographs  as  ap- 
propriate, of  the  existing  land  use  within  and  adjacent  to  the  lands  applied  for ; 
and  of  known  geologic,  visual,  cultural,  or  archaeological  features;  and  the 
known  habitat  of  fish  and  wildlife,  particularly  threatened  and  endangered  spe- 
cies, that  may  be  affected  by  the  proposed  or  reasonably  anticipated  exploration 
or  mining  operations. 

(v)  A  brief  description  of  the  proposed  measures  to  be  taken  to  maximize,  con- 
trol, or  prevent  fire,  soil  erosion,  pollution  of  surface  and  ground  water,  damage 
to  fish  and  wildlife  or  other  natural  resources,  air  and  noise  pollution,  and  haz- 
ards to  public  health  and  safety ;  to  reclaim  the  surface ;  and  to  otherwise  meet 
applicable  laws  and  regulations,  which  the  applicant  wishes  to  have  considered 
by  the  authorized  officer. 

(c)  The  applicant  shall  not  enter  upon  the  land  for  any  operational  purpose, 
except  for  casual  use,  without  prior  authorization.  Casual  use,  as  used  in  this 
section,  means  activities  which  do  not  cause  significant  surface  disturbance  or 
damage  to  lands,  resources,  and  improvements,  such  as  activities  which  do  not 
include  (1)  the  use  of  heavy  equipment  or  explosives,  or  (2)  vehicular  movement 
off  established  roads  and  trails  which  causes  such  disturbance. 

(d)  The  authorized  officer,  after  reviewing  the  preliminary  data  contained  in 
an  application,  and  at  any  time  during  a  technical  examination  and  environmen- 
tal assessment,  may  request  additional  information  from  the  applicant. 

§  3525.4    Land-use  plans. 

(a)  Preparation  of  a  land-use  plan.  The  Secretary  may  not  issue  a  lease  for 
coal  deposits  unless  the  lands  containing  coal  deposits  have  been  included  in  a 
comprehensive  land-use  plan  and  the  sale  is  compatible  with  the  plan.  A  com- 
prehensive land-use  plan  shall : 

(1)  Use  and  observe  the  principles  of  multiple  use  and  sustained  yield  set 
forth  in  the  Federal  Land  Policy  and  Management  Act  of  1976 ; 

(2)  Use  a  systematic  interdisciplinary  approach  to  achieve  integrated  con- 
sideration of  physical,  biological,  economic,  and  other  sciences ; 

(3)  Give  priority  to  the  designation  and  protection  of  areas  of  critical 
environmental  concern ; 

(4)  Rely,  to  the  extent  it  is  available,  on  the  inventory  of  the  public  lands, 
their  resources,  and  other  values ; 

(5)  Consider  present  and  potential  uses  of  the  public  lands; 

(6)  Consider  the  relative  scarcity  of  the  values  involved  and  the  avail- 
ability of  alternative  means  (including  recycling)  and  sites  for  realization 
of  those  values ; 

(7)  Weigh  long-term  benefits  to  the  public  against  short-term  benefits ; 

(8)  Provide  for  compliance  with  applicable  pollution  control  laws,  in- 
cluding State  and  Federal  air,  water,  noise,  or  other  pollution  standards  or 
implementation  plans ;  and 
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(9)  Assess  the  amount  of  coal  deposits  contained  in  the  land  and  shall, 
based  on  available  information,  identify  the  amount  of  coal  that  is  recover- 
able by  deep  mining  operations  and  the  amount  that  is  recoverable  by  sur- 
face mining  operations. 

(b)  Planning  responsibilities. 

(1)  The  Bureau  of  Land  Management  will  prepare  plans  for  land  under 
its  jurisdiction  in  accordance  with  its  procedures. 

(2)  The  Department  of  Agriculture  and  other  federal  agencies  with  ju- 
risdiction over  lands  where  there  is  interest  in  coal  mining  will  prepare  land- 
use  plans  for  those  lands. 

(3)  If  the  Secretary  finds  that  because  of  non-Federal  interest  in  the  sur- 
face, or  because  the  coal  resources  are  insufficient  to  justify  the  costs  of  a 
Federal  comprehensive  land  use-plan,  in  an  area,  he  may  lease  lands  in  that 
area  if  the  lands  containing  the  coal  deposits  have  been  included  in  either  a 
comprehensive  land-use  plan  prepared  by  the  State  within  which  the  lands 
are  located,  or  a  land-use  analysis  prepared  by  the  Secretary  of  the  Interior. 

(c)  Consultation  and  public  hearing.  A  plan  will  not  be  adequate  for  the  pur- 
poses of  this  section  unless  the  agency  that  prepares  the  plan  has  : 

(1)  Consulted  appropriate  State  and  local  governments  and  the  gen- 
eral public  during  the  preparation  of  a  plan ;  and 

(2)  Provided  an  opportunity  for  a  public  hearing  on  a  proposed  plan 
prior  to  its  adoption  if  requested  by  any  person  who  may  be  adversely 
affected  by  the  adoption  of  the  plan. 

(d)  Hearing  Requirements.  The  agency  that  conducts  the  hearing  shall:  (1) 
Publish  a  notice  of  the  hearing  in  a  newspaper  of  general  circulation  at  least 
once  in  each  of  two  consecutive  weeks  in  the  affected  geographical  area ; 

(2)  Provide  an  opportunity  for  testimony  by  anyone  who  desires  to  do  so; 

(3)  Compile  a  complete  transcript  of  the  hearing  if  a  request  for  a  transcript 
is  filed,  in  writing,  at  least  10  days  prior  to  the  hearing ; 

(4)  Plans  adopted  prior  to  August  4,  1976  will  be  considered  adequate  if  the 
public  had  an  adequate  opportunity  to  comment  on  the  plan  prior  to  its  adop- 
tion, even  if  a  formal  hearing  was  not  held. 

(e)  Availability  of  land  use  plans.  The  Bureau's  land-use  plan  and  multi- 
ple land-use  management  plans  of  other  Federal  agencies,  as  appropriate,  will 
be  available  for  inspection  at  the  appropriate  Bureau  or  agency  office.  Upon 
the  request  of  the  Governor  of  a  State  affected  by  coal  lease  actions,  the  State 
Director  will  make  available  for  his  review  the  land-use  plans  for  that  State, 
and,  as  appropriate,  adjacent  States. 

§3525.5    Consent  to  leasing. 

§  3525.5-1    Consultation  with  Federal  surface  managing  agency. 

(a)  The  Secretary  may  not  issue  leases  for  lands  the  surface  of  which  is  under 
the  jurisdiction  of  any  agency  other  than  the  Department  of  the  Interior  unless 
the  Federal  agency  has  consented  to  the  issuance  of  the  lease,  but  any  lease 
shall  contain  terms  and  conditions  as  the  head  of  the  agency  may  prescribe  for 
the  use  and  protection  of  the  non-mineral  interests  in  those  lands. 

(b)  The  Secretary  must  accept  the  conditions  prescribed  by  the  surface  man- 
aging agency,  but  may  prescribe  additional  terms  and  conditions  that  are  con- 
sistent with  the  terms  proposed  by  the  surface  managing  agency  to  protect  the 
interests  of  the  United  States  and  to  safeguard  the  public  welfare. 

§  3525.5-2    Consultation  with  Governors. 

(a)  General  consulation.  Prior  to  offering  a  coal  lease  for  competitive  sale,  the 
Secretary  shall  consult  the  Governor  of  the  State  in  which  the  land  to  be  leased 
is  located. 

(b)  Consultation  for  surface  mining  proposals  in  national  forest.  (1)  Prior  to 
offering  a  coal  lease  in  a  National  Forest  where  the  method  of  mining  which 
achieves  maximum  economic  recovery  of  the  coal  resources  is  surface  mining, 
the  Secretary  shall  submit  the  least  proposal  to  the  Governor  of  the  State  in 
which  the  coal  deposits  are  found. 

(2)  The  Secretary  may  not  issue  a  lease  in  a  National  Forest  for  a  lease  which 
the  method  of  mining  that  achieves  maximum  economic  recovery  is  surface 
mining  until  at  least  60  days  after  he  notifies  the  Governor  of  the  lease  proposal. 

(3)  If  the  Governor  fails  to  object  to  the  lease  proposal  in  60  days,  the  Secre- 
tary may  issue  the  lease.  If  within  the  sixty-day  period  the  Governor  notifies 
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the  Secretary,  in  writing,  that  he  objects  to  the  lease  proposal,  the  Secretary 
may  not  approve  the  lease  for  six  months  from  the  date  the  Governor  objects 
to  the  lease. 

(4)  The  Governor  may,  during  this  six-month  period,  submit  a  written  state- 
ment of  reasons  why  the  lease  should  not  be  issued,  and  the  Secretary  shall,  on 
the  basis  of  this  statement,  reconsider  the  lease  proposal. 

§  3525.6    Notice  of  lease  sale. 

(a)  Notice  of  lease  sale.  (1)  Publication.  Prior  to  the  lease  sale,  the  Authorized 
Officer  shall  publish  in  the  Federal  Register  and  in  a  newspaper (s)  of  general 
circulation  in  the  county  affected  by  the  sale  a  notice  of  the  proposed  sale.  The 
newspaper  notice  shall  be  published  once  a  week  for  three  consecutive  weeks. 

(2)  The  notice  will  show  the  time  and  place  of  sale  whether  the  sale  will  be 
at  public  auction  or  by  sealed  bids,  the  description  of  the  land,  and  the  place 
wheer  a  detailed  statement  of  the  terms  and  conditions  of  the  lease  offer  and  the 
obligations  of  the  successful  bidder  to  pay  for  publication  of  that  notice  may 
be  obtained. 

(3)  It  will  also  contain  a  statement  that  sealed  bids  may  not  be  modified  or 
withdrawn  unless  the  modifications  or  withdrawals  are  received  prior  to  the 
time  fixed  for  opening  of  the  bids. 

(4)  The  detailed  statement  will  set  forth  the  terms  and  conditions  of  the 
sale,  including  the  manner  in  which  the  bids  may  be  submitted. 

(5)  The  detailed  statement  will  also  contain  a  warning  to  all  bidders  against 
violation  of  18  U.S.C.  1860,  which  prohibits  unlawful  combination  or  intimida- 
tion of  bidders. 

(6)  The  detailed  statement  will  specify  that  the  Government  reserves  the 
right  to  reject  any  and  all  bids.  If  the  sale  is  by  public  auction,  the  statement 
of  terms  and  conditions  of  the  sale  will  also  specify  that  sealed  bids  may  be 
submitted.  If  any  bid  be  rejected,  the  deposit  will  be  returned. 

(7)  The  detailed  statement  will  also  contain  a  request  tor  comments  on  the 
fair  market  value  of  the  tracts  to  be  sold.  The  notice  shall  state  the  address  to 
where  the  comments  on  fair  market  value  should  be  submitted. 

§  3525.7    Consultation  with  Attorney  General. 

(a)  Subsequent  to  a  lease  sale,  but  prior  to  issuing  a  lease,  the  Secretary 
shall  notify  the  Attorney  General  of  the  proposed  lease  issuance,  the  proposed 
lessee,  normally  the  high  bidder  in  a  sale,  and  other  relevant  information.  The 
Secretary  may  not  issue  a  lease  until  30  days  after  he  notifies  the  Attorney 
General. 

(b)  The  Secretary  shall  not  issue  the  lease  to  the  proposed  lessee  if,  during 
this  30-day  period,  the  Attorney  General  notifies  the  Secretary  that  the  proposed 
lease  issuance  would  create  or  maintain  a  situation  inconsistent  with  the  anti- 
trust laws,  which  means  : 

(1)  The  Act  entitled  "An  Act  to  protect  trade  and  commerce  against 
unlawful  restraints  and  monopolies,"  approved  July  2,  1890  (15  U.S.C.  1  et 
seq. ) ,  as  amended  ; 

(2)  The  Act  entitled  "An  Act  to  supplement  existing  laws  against  unlaw- 
ful restraints  and  monopolies,  and  for  other  purposes,"  approved  October  15, 
1914  (15  U.S.C,  et  seq.),  as  amended; 

(3)  The  Federal  Trade  Commission  Act  (15  U.S.C.  41,  et  seq.),  as 
amended  ; 

(4)  Sections  73  and  74  of  the  Act  entitled  "An  Act  to  reduce  taxation,  to 
provide  revenue  for  the  Government,  and  for  other  purposes,"  approved 
August  27, 1894  (15  U.S.C.  8  and  9) ,  as  amended  ;  or 

(5)  The  Act  of  June  19,  1936,  chapter  592  (15  U.S.C.  13,  13a,  13b,  and 
21a). 

(c)  If  the  Attorney  General  notifies  the  Secretary  that  a  lease  should  not  be 
issued  the  Secretary  may  : 

(1)  Reject  all  other  bids  or  may  request  the  Attorney  General  in  accord- 
ance with  paragraph  (a)  of  this  section  to  consider  the  issuance  of  the  pro- 
posed lease  to  the  next  qualified  high  bidder  ;  or 

(2)  Issue  the  lease  if,  after  he  conducts  a  public  hearing  on  the  record  in 
accordance  with  the  Administrative  Procedures  Act,  he  determines  that:  (i) 
Issuance  of  the  lc.isc  is  necessary  to  carry  out  the  purposes,  of  the  Federal 
Coal  Leasing  Amendments  Act  of  1975;   (ii)   Issuance  of  the  lease  is  con- 
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sistent-with  the  public  interest;  and  (iii)  There  are  no  reasonable  alterna- 
tives to  the  issuance  of  the  lease  that  are  consistent  with  the  Federal  Coal 
Leasing  Amendments  Act  of  1975,  the  antitrust  laws  and  the  public  interest, 
(d)   If  the  Attorney  General  does  not  give  a  written  reply  to  the  notification  in 

paragraph  (a)  of  this  section  within  30  days,  the  Secretary  may  issue  a  lease 

without  waiting  for  the  advice  of  the  Attorney  General. 

§  3525.8    Award  of  leases. 

(a)  Pre-sale  evaluation.  Before  the  lease  sale,  the  U.S.  Geological  Survey, 
considering  public  comments  on  fair  market  value  and  available  geotechnical, 
engineering  and  economic  data,  shall  make  a  coal  resource  economic  evalua- 
tion of  each  tract  to  be  sold  and  shall  submit  it  to  the  authorized  officer. 

(b)  Notification  of  award.  Bids  will  be  received  only  until  the  hour  on  the  date 
specified  in  the  notice  of  competitive  leasing.  All  bids  submittted  after  the  hour 
will  be  rejected.  The  authorized  officer  will  read  all  sealed  bids.  If  the  procedure 
calls  for  sealed  bids  followed  by  oral  bids  the  oral  bidding  will  begin  at  the  level 
of  the  highest  sealed  bid  received.  After  the  oral  bidding  has  ceased,  the  highest 
bid  will  be  announced.  The  high  bidder  will  be  required  to  comply  with  43  CFR 
§3521.2-4  and  43  CFR  §  3521.4-2.  No  decision  to  accept  or  reject  any  bid  will  be 
made  at  this  time.  The  sale  will  be  adjourned  and  the  sale  panel  will  convene 
to  determine  if  the  bid  adequately  reflects  fair  market  value  considering,  among 
other  factors,  comments  on  fair  market  value.  The  recommendations  of  the 
panel  will  be  sent  to  the  authorized  officer  who,  after  the  Department  complies 
with  §  3525. S  of  this  subpart,  will  make  the  final  decision  to  accept  a  bid  or  reject 
all  bids,  as  soon  as  possible  after  the  sale  date.  The  successful  bidder  will  be  noti- 
fied in  writing.  The  Department  reserves  the  right  to  reject  any  and  all  bids  but 
will  not  accept  any  bids  which  are  less  than  the  fair  market  value  of  the  tract. 
The  Department  also  reserves  the  right  to  offer  a  lease  to  the  second  high  bidder 
if  the  successful  bidder  fails  to  execute  the  lease. 

(c)  Intertract  competition.  The  use  of  bidding  competition  between  tracts  (in- 
tertract  bidding)  is  hereby  authorized  when  and  if  the  Bureau  of  Land  Man- 
agement and  the  U.S.  Geological  Survey  determine  it  is  needed  in  the  public  in- 
terest. The  authorization  to  utilize  intertract  competition  does  not  preclude  the 
use  of  any  other  form  of  competitive  bidding  procedure. 

(d)  Compliance  with  notice  of  competitive  lease  offer,  (1)  Action  by  success- 
ful bidder.  Four  copies  of  the  lease  will  be  sent  to  the  successful  bidder,  who  will 
be  required  not  later  than  the  15th  day  after  receipt  thereof,  or  the  30th  day 
after  the  date  of  the  sale,  whichever  is  later,  to  execute  them,  pay  the  balance 
of  the  bonus  bid  or  the  first  payment  of  the  deferred  bonus  payment  on  the  first 
year's  rental,  and  file  a  bond  as  required  by  Subpart  3504. 

(2)  Death  of  bidder.  If  the  bidder  dies  before  the  lease  is  issued,  there  must 
be  compliance  with  §  3502.8  of  this  chapter. 

(e)  Deferred  Bonus  Payment  Policy.  All  competitive  coal  lease  sales  shall  be 
held  on  a  deferred  bonus  payment  basis.  In  a  deferred  bonus  payment  the  lessee 
shall  pay  the  bonus  payment  in  five  (5)  equal  installments  :  The  first  installment 
shall  be  made  as  required  by  §  3525.8(d)  (1).  The  balance  shall  be  paid  in  equal 
annual  installments  due  and  payable  on  the  first  four  anniversary  dates  of  the 
lease.  If  a  lease  is  relinquished  or  otherwise  terminated,  the  unpaid  remainder 
of  the  bid  shall  be  immediately  payable  to  the  United  States. 

§  3525.9    Documentation. 

(a)  Preparation  of  documents.  Except  as  may  be  otherwise  expressly  set  forth 
in  this  subpart,  decisions  and  determinations  of  any  appropriate  authorized  offi- 
cer acting  pursuant  to  this  subpart  with  respect  to  issuance  of  leases,  shall  be  in 
writing,  shall  set  forth  with  reasonable  si>ecificity  the  facts  and  the  rationale 
upon  which  such  decisions  or  determinations  are  based,  and  shall  be  available 
for  public  inspection  during  normal  business  hours  at  the  offices  of  such  officer. 

(b)  Availability  of  documents.  Except  for  documents  which  are  subject  to  with- 
holding under  the  Freedom  of  Information  Act,  any  application  for  a  louse,  to- 
gether with  the  proposed  terms,  conditions,  and  special  stipulations  and  any 
preliminary  data  submitted  under  this  subpart  shall  be  available  for  public  in- 
spection in  the  appropriate  BLM  office.  To  allow  for  such  public  Inspection,  a 
notice  of  the  availability  of  any  such  documents  shall  be  prepared  by  the  appro- 
priate officer  of  the  BLM  and  promptly  posted  at  his  office  and  mailed  to  the 
surface  owner,  if  other  than  the  United  States,  to  appropriate  Federal  ami  State 
agencies,  and  to  the  clerk  or  other  appropriate  officer  in  the  county  in  which 
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the  proposed  operation  is  located  for  posting  or  publication  in  accordance  with 
the  procedures  of  that  office.  No  final  action  with  respect  to  such  documents  shall 
be  taken  for  a  period  of  30  days  after  such  posting  and  mailing.  A  copy  of  such 
notice  shall  be  published  by  the  applicant  in  a  local  newspaper  of  general  circu- 
lation in  the  locality  of  the  proposed  operation  at  least  once  a  week  for  four 
consecutive  weeks. 

(c)  Transcript  of  hearings.  Where  a  hearing  under  this  subpart  has  been  held 
on  the  record,  a  complete  transcript,  of  the  hearing,  including  any  written  com- 
ments submitted  for  the  record,  shall  be  kept  and  maintained  available  to  the 
public  during  normal  business  hours  at  the  appropriate  Federal  office  under 
whose  auspices  such  meeting  is  conducted,  and  shall  be  furnished  at  cost  to  any 
interested  party. 

Guy  R.  Mabtin, 
Assistant  Secretary  of  the  Interior. 

May  9.  1977. 


III.  PROPOSED  RULES 

COAL  LEASE  BIDDING  RIGHTS 

[From  the  Federal  Register,  Thursday,  Jan.  13,  1977] 
Department   of  the   Interior 
Bureau  of  Land  Management 
[43  CFR  Part  3520] 

SODIUM,  POTASH,  PHOSPHATE  OR  SULPHUR  EXCHANGE  LEASES  \  COAL  LEASE  EXCHANGE 

BIDDING    RIGHTS 

Proposed  Rulemaking 

This  is  a  proposal  to  amend  43  CFR  3520  by  the  addition  of  a  Subpart  3526  to 
provide  that  a  sodium,  phosphate,  potash  or  sulphur  preference  right  lease  appli- 
cant or  lessee  may  in  certain  situations  exchange  the  preference  right  lease  to 
which  he  is  entitled,  or  the  lease  he  holds,  for  a  mineral  lease  to  another  deposit 
of  the  same  mineral  of  comparable  value.  These  provisions  should  be  available 
in  cases  where  the  production  from  the  existing  or  preference  right  lease  would 
not  be  in  the  public  interest  because  of  adverse  affects,  damage  or  destruction  to 
environmental  land  and  resource  values. 

The  proposal  also  seeks  to  amend  Part  3520  by  the  addition  of  a  Subpart  3527 
to  provide  that  a  coal  lessee  or  preference  right  lease  applicant  may  in  certain 
circumstances  relinquish  the  lease,  or  preference  right  lease  to  which  he  is 
entitled,  in  exchange  for  bidding  rights  equal  to  the  present  fair  market  value 
of  the  relinquished  leasehold.  These  rights  could  be  exercised  at  subsequent 
competitive  coal  lease  sales.  The  proposed  coal  provisions  are  set  out  in  a 
separate  subpart,  and  require  distinct  treatment,  because  section  2  of  the  Federal 
Coal  Leasing  Amendments  Act  of  1975,  30  U.S.C.  201(a)  (1),  enacted  August  4, 
1976,  authorizes  the  Secretary  to  issue  coal  leases  only  by  competitive  bidding. 

The  authority  for  the  new  Subpart  3527  is  found  in  the  fact  that  neither  the 
Mineral  Leasing  Act  of  1920,  30  U.S.C.  181  et  seq.,  nor  the  Federal  Coal  Leasing 
Amendments  Act  of  1975  requires  the  Secretary  to  use  only  cash  bonus  competi- 
tive bidding.  By  comparison,  section  8(a)  of  the  Outer  Continental  Shelf  Lands 
Act,  43  U.S.C.  1337(a),  requires  "cash  bonus"  bidding.  Thus,  the  Department  is 
still  free  to  provide  the  manner  of  competitive  bidding,  and  regards  the  granting 
of  these  proposed  exchange  bidding  rights  as  a  proper  method  for  protecting 
the  public  interest  in  the  limited  circumstances  in  which  they  would  apply. 

This  proposal  also  would  amend  43  CFR  3521.3-2 (a)  entitled  "Action  by 
successful  bidder"  and  43  CFR  3523.1  entitled  "Relinquishments"  to  reflect  the 
existence  of  the  new  Subparts  proposed  here. 

The  Department  seeks  by  these  regulations  to  remedy  those  situations  in 
which,  due  to  newly-identified  or  newly-established  environmental  land  or  re- 
source values,  operations  on  an  existing  or  a  preference  right  lease  are  not 
regarded  as  in  the  public  interest.  The  Department  is  constrained  by  the  facts : 
That  its  authority  to  cancel  outstanding  leases  is  limited ;  and  that  a  preference 
right  lease  applicant  who  establishes  that  he  has  discovered  commercial  quan- 
tities of  coal  or  a  valuable  deposit  of  whichever  other  mineral  is  in  question, 
(and  for  sodium,  sulphur  and  potash  that  the  land  is  chiefly  valuable  therefor, 
has  a  right  to  a  lease.  The  Department  has  had  no  alternative  but  to  seek  legis- 
lation for  the  condemnation  of  the  leasehold  if  it  sought  to  prohibit  all  operations 
on  the  lease  to  protect  conflicting  environmental  values.  Section  205(a)  of  the 
Federal  Land  Policy  and  Management  Act  of  1976,  90  Stat.  2755,  43  U.S.C. 
1715(a),  provides  the  Bureau  of  Land  Management  with  some  eminent  domain 
authority,  but  it  would  not  reach  the  situations  for  which  these  exchange  pro- 
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visions  are  designed.  These  provisions  will  allow  the  Department  to  protect  such 
resource  values  and  at  the  same  time  fairly  treat  the  preference  right  lease 
applicant  or  lessee  who  has  worked  to  establish  a  producing  deposit  of  the 
mineral  in  question. 

The  Department  would  invoke  these  provisions  to  protect  lands  containing 
unquantifiable  resource  values  such  as  proposed  wilderness  designation,  habitat 
for  threatened  or  endangered  species,  or  recreational  and  esthetic  values  on  land 
subject  to  public  use,  and  to  shift  the  effect  of  mining  operations  to  lands  lacking 
identifiable,  conflicting  resource  values. 

The  proposed  exchange  lease  and  bidding  right  procedures  are  invoked  by  the 
Department.  The  Department  may  offer  an  exchange  but  may  not  force  one,  since 
the  preference  right  lease  applicant  who  makes  the  required  showing  does  have  a 
right  to  a  lease  on  the  land  in  his  prospecting  permit.  However,  the  regulations 
are  designed  to  encourage  co-operation  between  lessees  and  lease  applicants  and 
the  Department  in  the  identification  of  lands  (except  for  coal)  eligible  for  lease 
in  exchange. 

The  regulations  are  also  designed  to  assure  that  the  preference  right  lease- 
exchange  applicant  is  entitled  to  a  lease  and  is  relinquishing  a  right,  not  an 
expectancy.  While  the  Department  would  not  feel  it  necessary,  to  complete  the 
details  of  work  on  lease  stipulations  for  a  lease  which  the  applicant  seeks  only  to 
relinquish,  completion  of  the  procedures  in  43  CFR  3521.1-1  is  necessary  to  estab- 
lish :  (1)  That  a  right  to  a  lease  is  being  relinquished ;  and  (2)  the  value  of  the 
relinquished  property  for  exchange  purposes. 

Because  the  exchange  provisions  necessarily  involve  some  negotiation  between 
the  lease  applicant  and  the  Department,  and  involve  the  weighing  of  economic 
and  non-economic  land  use  values,  the  Department  seeks  to  involve  the  public 
in  the  decision  to  exchange  leases.  The  Department  desires  public  scrutiny  of 
the  attempt  to  foreclose  operations  on  the  preference  right  or  leased  land,  and 
(except  for  coal)  the  effect  of  operations  on  the  land  offered  in  exchange.  Final 
judgment  on  the  merits  of  the  exchange,  however,  lies  in  the  informed  discretion 
of  the  Secretary  or  his  delegate. 

The  promulgation  of  these  regulations  is  not  a  major  federal  action  significantly 
affecting  the  quality  of  the  human  environment,  as  defined  by  the  National 
Environmental  Policy  Act  of  1969,  42  U.S.C.  4321  et  seq.,  and  an  environmental 
impact  statement  is  not  required  for  this  action.  This  determination  is  based  on 
the  fact  that  environmental  assessments,  and  impact  statements  if  necessary,  will 
be  prepared  when  exchanges  are  proposed.  Leases  under  these  provisions  will 
not  be  issued  under  any  program  whose  effects  and  location  can  be  predicted  and 
planned  in  advance. 

Interested  parties  may  submit  comments  on  this  proposal  to  the  Director, 
Bureau  of  Land  Management  (Code  210),  Department  of  the  Interior,  18th  and  C 
Streets,  NW.,  Washington  D.C.  20240  on  or  before  February  28,  1977. 

Jack  O.  Horton, 
Assistant  Secretary  of  the  Interior. 

January  10,  1977. 

1.  Accordingly,  it  is  proposed  that  43  CFR  3521.3-2 (a)  be  modified  by  the 
addition  of  the  subsection  "(i)"  after  "bidder."  and  before  "Four"  and  that 
subsection  (ii)  be  added  to  read  as  follows : 

§  3521.3-2    Compliance  with  notice  of  competitive  lease  offer. 

(a)   *  *  * 

(ii)  A  successful  bidder  may,  in  lieu  of  paying  the  balance  of  the  bonus  bid, 

substitute  pro  tanto  a  certificate  of  bidding  rights  acquired  in  exchange  for  a 

relinquishment  of  an  existing  or  preference  right  coal  lease  which  has  been 

deemed  suitable  for  exchange  under  the  provisions  of  Subpart  3527  of  this  Title. 

******* 

2.  It  is  proposed  that  43  CFR  3523.1  "Relinquishments"  be  amended  by  the 
addition  of  subsection  "1-3"  to  read  : 

§  3523.1-3    Relinquishment  for  value. 

The  terms  and  conditions  under  which  the  Department  will  accept  relinquish- 
ment of  a  mineral  lease  for  value  given  in  return  are  set  out  in  Subpart  3520  (for 
sodium,  phosphate,  potash  and  sulphur)  and  in  Subpart  3527  (for  coal)  of  this 
Title. 


3.  It  is  proposed  that  43  CFR  Part  3520  be  amended  by  the  addition  of  Sub- 
part 3526  to  read  as  follows : 

Subpart  3526 — Mineral  Leases  Issued  in  Exchange  for  Leases  Acquired  Under 
Preference  Right 

Sec. 

3526.1  Purpose. 

3526.2  Authority. 

3526.3  When  exchange  provisions  apply. 

3526.4  Exchange  procedures. 

3526.5  Issuance  of  lease. 

§  3526.1    Purpose. 

This  Subpart  is  designed  to  permit  a  mineral  prospecting  permittee,  or  min- 
eral lessee,  to  exchange  the  lease  to  be  acquired  under  preference  right,  or  the 
existing  mineral  lease,  for  a  mineral  lease  of  other  lands  of  comparable  value 
for  the  same  mineral,  when  the  Secretary  concludes  that  operations  on  the 
preference  right  or  outstanding  lease  would  not  be  in  the  public  interest,  and 
that  operations  on  the  lands  leased  in  exchange  would  be  in  the  public  interest. 

§3526.2    Authority. 

(a)  Sodium.  Section  24  of  the  Mineral  Leasing  Act  of  1920,  30  U.S.C.  262. 

(b)  Phosphate.  Section  9  of  the  Mineral  Leasing  Act  of  1920,  30  U.S.C.  211. 

(c)  Potash.  Section  3  of  the  Act  of  February  7,  1927,  30  U.S.C.  283. 

(d)  Sulhpur.  Section  3  of  the  Act  of  April  27,  1926,  30  U.S.C.  273. 

(e)  Provisions.  These  four  statutes  authorize  the  Secretary  to  lease  lands 
known  to  contain  the  mineral  in  question  "through  advertisement,  competitive 
bidding,  or  by  such  other  methods  as  he  may  by  general  regulations  adopt.*  *  *" 

§  3526.3    When  exchange  provisions  apply. 

(a)  Invoking  the  provisions.  The  Secretary  will  invoke  the  provisions  of  this 
Subpart  by  notifying  the  preference  right  lease  applicant  or  lessee  that  he  is  pre- 
pared to  consider  exchange  leasing  for  the  lands  described  in  the  notice. 

(b)  In  public  interest.  An  exchange  mineral  lease  will  not  be  issued  unless  the 
Secretary  finds,  after  completing  the  procedures  in  this  Subpart,  that  the 
exchange  will  be  in  the  public  interest. 

(c)  Public  interest  defined.  For  the  purposes  of  this  Subpart,  an  exchange  will 
be  in  the  public  interest  if  the  Secretary  finds  that  the  benefits  of  production  from 
the  lease  or  preference  right  lease  would  not  outweigh  the  adverse  effects,  or 
threat  of  damage  or  destruction  to  scenic,  biological,  geologic,  historic  or  other 
public  interest  values  from  lease  operations.  In  exercising  his  discretion  to  ex- 
change leases  in  the  public  interest,  the  Secretary  will  consider,  but  is  not  limited 
to  consideration  of,  these  elements  of  the  public  interest ;  recreational  use ;  arche- 
ological  or  historic  values ;  threatened  or  endangered  species ;  proximity  of  resi- 
dential or  urban  areas  ;  study  for  potential  inclusion  in  the  wilderness  or  wild  and 
scenic  rivers  systems ;  and  value  for  public  uses,  including  public  highways,  air- 
ports, and  rights-of-way. 

§  3526.4    Exchange  procedures. 

(a)  Exchange  notice.  The  Secretary  will  notify  the  preference  right  lease  ap- 
plicant or  lessee  when  he  is  prepared  to  consider  exchange  leasing  for  a  tract 
under  lease  application  or  lease. 

(1)  The  exchange  notice  will  state  why  the  Secretary  believes  an  exchange 
would  be  in  the  public  interest. 

(2)  The  exchange  notice  will  provide  that  the  lease  applicant  or  lessee  shall 
respond  by  indicating  whether  he  is  willing  to  negotiate  for  an  exchange  lease 
under  this  Subpart. 

(3)  The  exchange  notice  may  contain  a  description  of  the  lands  on  which  the 
Secretary  would  offer  an  exchange  lease.  The  lease  applicant  or  lessee's  reply  may 
describe  the  lands  on  which  the  lease  applicant  or  lessee  would  accept  an  exchange 
lease. 

(4)  The  Department  may  seek  the  exchange  of  any  part  or  all  of  the  land 
under  lease  or  preference  right  lease  application.  The  impact  of  a  partial  ex- 
change will  be  taken  into  account  by  the  Secretary  in  determining  whether  such 
an  exchange  is  in  the  public  interest. 

(b)  Shoioing  on  preference  right.  A  prospecting  permittee  must  have  previ- 
ously submitted  a  timely  mineral  preference  right  lease  application  containing 
the  initial  showing  required  under  §  3521.1-1  (b)  of  this  Part,  and  will  then  have 
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to  make  the  showing  required  in  §  3521.1- (c)  through  (e)  of  this  Part,  that  he 
has  discovered  a  valuable  deposit  of  the  permit  mineral  on  the  lands  in  question 
(as  defined  in  §  3520.1-1  (c)  of  this  Part),  and  for  that  he  has  discovered  a  valu- 
able deposit  of  the  permit  mineral  on  the  lands  in  question  (as  defined  in  §  3520.1- 
1(c)  of  this  Part),  and  for  sodium,  sulphur  and  potash  that  the  land  is  chiefly 
valuable  therefor. 

(c)  Right  to  lease.  If  the  preference  right  lease  applicant's  showing  under 
§  3521.1-1  (b)  through  (e)  demonstrates  to  the  Secretary  that  he  has  shown  that 
he  has  a  preference  right  to  a  lease,  the  Secretary  is  authorized  in  lieu  of  issuing 
a  lease  on  the  preference  right  land  under  §  3521.1-1  (h)  of  this  Part  to  negotiate 
for  the  selection  of  appropriate  exchange  lands,  or  if  such  lands  have  already 
been  described,  to  establish  lease  terms  on  the  land  to  be  leased  in  exchange. 

(d)  Comparable  land.  (1)  The  land  leased  in  exchange  must,  to  the  satisfac- 
tion of  the  lease  applicant  or  lessee  and  the  Secretary,  be  a  tract  of  land  contain- 
ing a  deposit  of  the  be  deemed  "comparable"  for  exchange  purposes  when  the 
Secretary  concludes  that  the  leasehold  value  of  the  more  valuable  tract  is  less 
than  ten  percent  greater  than  the  value  of  the  less  valuable  tract. 

(2)  The  land  proposed  for  inclusion  in  the  exchange  lease  must  be  subject  to 
leasing  for  the  same  mineral  as  the  preference  right  lease,  under  the  provisions 
of  43  CFR  Part  3501. 

(e)  Notice  and  public  hearing.  After  the  prospective  exchange  lessee  and  the 
Secretary  agree  on  the  land  to  be  leased  in  exchange,  notice  of  the  proposed  ex- 
change will  be  published  in  the  Federal  Register  and  in  a  newspaper  or  news- 
papers of  general  circulation  in  the  counties  where  both  the  preference  right  or 
leased  lands  and  the  exchange  lease  lands  are  located.  The  Notice  will  contain 
notice  of  a  public  hearing  or  hearings  to  be  held  not  less  than  30  days  from  the 
date  of  the  Notice  in  a  city  or  cities  located  near  the  tracts  in  question.  The 
Notice  will  also  contain  the  Secretary's  finding  that  the  exchange  is  in  the  public 
interest.  The  hearing  will  allow  public  comment  on  the  merits  of  the  proposed 
exchange. 

§  3526.5    Issuance  of  lease. 

(a)  Stipulations.  If,  after  public  hearing,  the  Secretary  concludes  that  issuance 
of  the  exchange  lease  is  in  the  public  interest,  he  will  proceed  to  establish  lease 
stipulations  for  operations  on  the  exchange  lease. 

(b)  Lease  terms.  (1)  The  exchange  lease  shall  contain  a  recital  that  the  lessee 
thereby  quitclaims  and  relinquishes  any  right  or  interest  in  the  lands  exchanged. 

(2)  It  will  also  contain  a  recital  of  the  Secretary's  finding  that  issuance  is  in 
the  public  interest. 

(3)  In  all  other  respects,  the  lease  will  be  subject  to  the  relevant  provisions  of 
43  CFR.  Part  3500  and  standard  lease  terms  thereunder. 

4.  It  is  proposed  that  a  new  Subpart  be  added,  43  CFR  Subpart  3527,  to  read 
as  follows : 

Subpart  3527 — Coal  Lease  Exchanges 

Sec. 

3527.1  Purpose  and  authority. 

3527.2  When  exchange  provisions  apply. 

3527.3  Exchange  procedures. 

3527.4  Grant  of  exchange  rights. 

§3527.1     Purpose  and  authority. 

fa)  Purpose.  These  provisions  are  designed  to  permit  a  coal  lessee,  or  coal 
preference  right  lease  applicant,  to  relinquish  the  coal  lease  for  value  when  the 
lessee  and  the  Secretary  agree  that  operations  on  the  lease  would  not  be  in  the 
public  interest. 

(b)  Authority.  These  regulations  are  issued  under  the  authority  of  section  2  of 
the  Federal  Coal  Leasing  Amendments  Act  of  1975,  30  U.S.C.  201(a)  (1),  and  the 
Mineral  Leasing  Act  of  1020,  30  U.S.C.  181  et  scq. 

§  3527.2    When  exchange  provisions  apply. 

(a)  Upon  notice.  The  Secretary  will  invoke  the  provisions  of  this  Subpart  by 
notifying  the  coal  preference  right  lease  applicant  or  lessee  that  he  is  prepared 
to  consider  the  issuance  of  coal  exchange  bidding  rights  for  the  lands  described  in 
the  notice. 

(1))  In  public  interest.  A  coal  lessee  will  not  be  granted  exchange  rights  unless 
the  Secretary  finds,  after  completing:  the  procedures  in  this  Subpart,  that  relin- 
quishment of  the  lease  and  the  granting  of  exchange  bidding  rights  would  be  in  the 
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public  interest.  For  the  purpose  of  this  Subpart,  the  definition  of  "public  interest" 
in  43  CFR  3526.3(c)  applies. 

§  3527.3    Exchange  procedures. 

(a)  Exchange  notice.  The  Secretary  will  notify  the  preference  right  lease  ap- 
plicant or  lessee  when  he  is  prepared  to  consider  issuing  exchange  bidding  rights 
for  the  tract  under  lease  application  or  lease. 

(1)  The  exchange  notice  will  state  why  the  Secretary  believes  an  exchange 
would  be  in  the  public  interest 

(2)  The  exchange  notice  will  provide  that  the  lessee  or  lease  applicant  will  re- 
spond by  indicating  whether  he  is  willing  to  consider  an  exchange  under  this 
Subpart. 

(3)  The  Department  may  seek  the  exchange  of  any  part  or  all  of  the  land  under 
lease  or  preference  right  lease  application.  The  impact  of  a  partial  exchange 
will  be  taken  into  account  by  the  Secretary  in  determining  whether  such  an 
exchange  is  in  the  public  interest. 

(b)  Showing  on  preference  right.  A  prospecting  permittee  may  have  previously 
submitted  a  timely  coal  preference  right  lease  application  containing  the  initial 
showing  required  under  §  3521.1-1  (b)  of  this  Part,  and  will  then  have  to  make 
the  showing  required  under  §  3521.1-1  (c)  through  (e)  of  this  Part,  that  he  has 
discovered  commercial  quantities  of  coal  on  the  land  in  question  (as  defined  in 
§  3520.1-1  (c)  of  this  Part. 

(c)  Right  to  lease.  If  the  preference  right  lease  applicant's  showing  demon- 
strates to  the  Secretary  that  he  has  shown  that  he  has  a  preference  right  to 
a  lease,  the  Secretary  is  authorized  in  lieu  of  issuing  a  lease  on  the  preference 
right  land  under  §  3521.1-1  (h)  of  this  Part  to  establish  the  value  of  the  bidding 
right  to  be  granted  in  exchange  for  relinquishment  of  the  lease. 

(d)  Value  of  the  exchange  right.  (1)  The  exchange  right  shall  be  equal  to  the 
fair  market  value  of  the  leasehold  to  be  relinquished.  By  replying  to  the  Secre- 
tary's notice  that  he  is  willing  to  consider  an  exchange,  the  lease  applicant  or 
lessee  promises  to  provide  supporting  geologic  and  economic  data  that  will  per- 
mit the  Secretary  to  establish  the  fair  market  value  of  the  relinquished  lease. 

(e)  Notice  and  public  hearing.  After  the  exchange  right  has  been  valued,  and 
the  Secretary  has  determined  that  the  relinquishment  of  the  existing  lease  or 
lease  right  in  exchange  would  be  in  the  public  interest,  notice  of  the  proposed 
relinquishment  and  exchange  rights  will  be  published  in  the  Federal  Register 
and  in  a  newspaper  of  general  circulation  in  the  county  where  the  lands  to  be 
relinquished  are  located.  The  Notice  will  contain  notice  of  a  public  hearing  to  be 
held  not  less  than  30  days  from  the  date  of  the  Notice  in  the  county  seat  for  the 
county  in  which  the  lands  to  be  relinquished  are  located.  The  Notice  will  also 
contain  the  Secretary's  finding  that  the  grant  of  exchange  rights  is  in  the  public 
interest.  The  hearing  will  allow  public  comment  on  the  merits  of  the  proposed 
grant  of  exchange  rights. 

§  3527.4    Grant  of  exchange  rights. 

(a)  Decision.  If,  after  public  hearing,  the  Secretary  concludes  that  the  grant- 
ing of  exchange  rights  is  in  the  public  interest,  he  will  in  exchange  for  a  relin- 
quishment of  the  existing  lease  or  preference  right  lease  application  issue  a 
certificate  of  bidding  rights  for  the  value  of  the  relinquished  leasehold  as  previ- 
ously determined. 

(b)  Use  of  right.  (1)  As  provided  in  §  3521.3-2 (a)  of  this  Part,  an  exchange 
right  may  be  used  only  as  payment  pro  tanto  for  the  balance  due  on  a  successful 
bonus  aid  in  a  competitive  coal  lease  sale. 


COAL    MINING    OPERATION    REGULATIONS:    REQUIREMENTS    OF    A 
MINING  PLAN  FOR  UNDERGROUND  OPERATIONS 

[From  the  Federal  Register,  Tuesday,  Jan.  25,  1977] 

Department  of  the  Interior 
Geological  Survey 
[30  CFR  Part  211] 

COAL     MINING    OPERATION     REGULATIONS  '.     REQUIREMENTS    OF    A    MINING    PLAN     FOR 

UNDERGROUND    OPERATIONS 

Proposed   Rulemaking 

On  May  17,  1976,  the  Department  of  the  Interior  adopted  regulations  to  govern 
the  management  and  operation  of  federal  coal  leases.  41  FR  20252.  The  regula- 
tions that  were  published  on  that  day  contain  the  requirements  for  a  mining  plan 
for  federal  coal  lessees.  30  CFR  §  211.10.  The  requirements  of  those  regulations 
were  drafted  with  specific  consideration  for  operations  that  would  use  surface 
mining  to  remove  the  coal  resources  and  contain  extensive  data-collecting  and 
other  requirements  that  are  extremely  appropriate  to  surface  mines.  The  regu- 
lations also  apply  to  underground  mines.  The  Department  has  now  received  sev- 
eral applications  for  approval  of  mining  plans  for  operations  that  will  be  con- 
ducted by  underground  mining.  The  Department's  experience  with  these  plans 
has  demonstrated  that  many  of  the  requirements  of  30  CFR  211.10  are  unneces- 
sary to  accomplish  the  purposes  of  the  Department's  regulations  :  development  of 
the  nation's  coal  resources  in  an  environmentally  acceptable  manner.  To  relieve 
the  problem  of  requiring  irrelevant  information  from  operators  who  will  be  con- 
ducting underground  operations,  the  Department  is  now  proposing  that  the  mine 
plan  requirements  be  amended  to  reflect  the  Department's  different  information 
needs  on  underground  operations  and  surface  operations. 

Comments  on  this  proposed  change  should  be  sent  in  writing  to  the  Director. 
Geological  Survey,  the  National  Center,  Reston,  Virginia  22092.  Comments  should 
be  sent  to  that  address  by  March  1,  1977.  The  Department  will  consider  all  com- 
ments received  by  that  date,  and  will  consider  all  comments  received  after  that 
date  to  the  extent  that  is  possible. 

It  is  proposed  that  30  CFR  §  211.10(a)  (1)  be  amended  by  adding  after  the  last 
word  of  the  fifth  sentence  the  following : 

§  211.10    Exploration  and  mining  plans. 

(a)  (1)  *  *  *  and  shall  include  all  of  the  information  set  forth  in  paragraph  (c) 
of  this  section  for  surface  mines  and  all  such  information  relevant  to  the  surface 
and  subsurface  impacts  of  underground  or  deep  mines.  *  *  * 

******* 

Thomas  §.  Kleppe, 
Secretary,  Department  of  the  Interior. 
January  19,  1977. 

[FR  Doc.  77-2258  Filed  1-24-77;  8:45  a.m.] 
(72) 
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[30  CFR  Part  211] 

COAL    MINING   OPERATIONS   REGULATIONS 

Adoption  of  the  Cooperative  Agreement  With  North  Dakota  for  Enforcement  and 
Administration  of  Surface  Coal  Mine  Reclamation  Standards 

On  May  17,  1976,  the  Department  of  the  Interior  adopted  new  regulations  to 
govern  the  management  of  federally-owned  coal  resources.  41  F.R.  20252  (1976). 
These  regulations  authorize  the  Department  to  enter  into  Cooperative  Agree- 
ments with  States  in  which  federal  coal  leases  have  been  or  will  be  issued  for  the 
purpose  of  avoiding  duality  in  the  administration  and  enforcement  of  surface 
coal  mining  reclamation  operations.  30  C.F.R.  211.75. 

On  October  12,  1976,  the  Secretary  issued  a  Policy  Statement  to  clarify  the  in- 
tent and  meaning  of  the  May  1976  regulations.  In  a  letter  to  the  Governor  of 
North  Dakota,  the  Secretary  stated :  "I  want  you  to  know  that  I  fully  accept  the 
premise  that  State  reclamation  laws  and  regulations  can  apply  to  the  Federal 
lands  *  *  *  [and]  *  *  *  In  a  further  effort  to  ensure  cooperation  and  avoid  dupli- 
cation, we  desire  to  enter  into  cooperative  agreements  with  the  respective  States 
for  the  administration  and  enforcement  of  regulations  on  Federal  lands." 

The  Secretary  and  the  Governor  of  North  Dakota  have  completed  the  negotia- 
tion of  a  Cooperative  Agreement  as  authorized  by  30  CFR  211.75(b).  The  Agree- 
ment provides  that  the  State  of  North  Dakota  will  be  the  principal  entity  respon- 
sible for  the  administration  and  enforcement  of  surface  coal  mine  reclamation 
operations  on  federal  coal  leases  in  North  Dakota. 

The  Department  of  the  Interior's  surface  mining  regulations  require  a  federal 
coal  lessee  to  conduct  mining  operations  in  a  manner  which  ensures  the  effective 
reclamation  of  mined  lands.  After  review  of  State  laws  and  regulations,  practices 
and  procedures,  the  Department  has  concluded  that  the  State  of  North  Dakota 
has  the  authority  to,  and  does  in  fact,  administer  its  reclamation  laws  and  regula- 
tions in  a  manner  that  provides  the  same  cedures  of  the  State  are  as  effective  as 
required  by  Federal  law.  The  Cooperative  Agreement  commits  the  State  to  this 
degree  of  environmental  protection.  The  Agreement  also  recognizes  that  the  pro- 
cedures of  the  State  are  as  effective  as  the  procedures  of  the  Department  to  en- 
force the  requirements  of  the  mining  plan.  If  the  State  is  unable  to  meet  the 
terms  of  the  Agreement,  the  Department  has  the  duty  to  notify  the  State  that  it 
intends  to  cancel  the  Agreement.  The  Agreement  calls  for  an  exchange  of  in- 
formation between  the  State  and  the  Department  and  the  Department  may  con- 
duct inspections  to  determine  whether  the  State  is  complying  with  the  provisions 
of  the  Agreement. 

The  Department  and  the  State  regard  four  elements  as  central  to  the  Agree- 
ment :  Mine  plans,  inspections,  enforcement  provisions,  and  bonding  require- 
ments. The  Department  believes  that  the  State  of  North  Dakota  is  capable  of  ad- 
ministering and  enforcing  reclamation  operations  on  federal  coal  leases  in  North 
Dakota  in  such  a  way  that  federal  interests  are  protected. 

Although  the  Agreement  grants  the  State  of  North  Dakota  the  authority  for 
administering  and  enforcing  reclamation  operations,  we  note  the  following :  The 
Federal  Coal  Leasing  Amendments  Act  of  1975,  Pub.  L.  94-377,  require  the  Secre- 
tary to  approve  the  mining  plan  of  a  federal  lessee.  Article  IV,  section  C  of  the 
Agreement  states  that  it  is  the  Secretary's  duty  to  review  and  approve  min- 
ing plans  in  addition  to  the  State  review  and  approval.  The  Agreement  does  avoid 
the  application  of  conflicting  standards  by  allowing  the  submission  of  one  mining 
plan  to  both  the  State  and  the  Department. 

Article  VII,  section  A  avoids  the  imposition  of  double  bonds  by  providing 
that  the  Department's  bond  requirement,  if  higher  than  the  State's,  will  only  be 
for  the  amount  of  the  difference  between  the  two  amounts. 

This  rulemaking  takes  no  action  under  30  CFR  211.75(a)  and  does  not  affect 
the  requirements  of  30  CFR  211.40,  or  the  standards  the  Department  will  use  to 
approve  a  mining  plan.  In  addition,  this  rulemaking  does  not  explicitly  amend  43 
CFR  Subpart  3041,  but  the  Department  wishes  to  state  that  the  enforcement  and 
administration  provisions  of  that  Subpart  will  be  administered  consistently 
with  the  changes  in  30  CFR  Part  211  proposed  here. 
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The  environmental  impacts  of  this  proposed  action  are  discussed  in  the  final 
Environmental  Impact  Statement,  Surface  Management  of  Coal  Resources  (43 
CFR  Subpart  3041)  and  Coal  Mining  Operating  Regulations  (30  CFR  Part  211). 
XEPA  does  not  require  and  the  Department  has  not  prepared  a  separate  im- 
pact statement  for  this  action. 

The  proposal  contains  the  text  of  the  Cooperative  Agreement  but  it  also  con- 
tains proposed  technical  changes  in  30  CFR  211.10  and  211.74  to  conform  those 
rules  to  the  adoption  of  the  Cooperative  Agreement. 

The  Department  and  the  State  of  North  Dakota  believe  that  this  Agree- 
ment can  promote  both  coal  production  and  proper  surface  coal  mine  reclama- 
tion by  eliminating  duplication  in  the  administration  and  enforcement  of  rec- 
lamation laws. 

The  Department  will  accept  and  consider  written  comments  on  the  proposed 
rulemaking  until  February  21,  1977.  Comments  should  be  directed  to  Deputy 
Under  Secretary  W.  W.  Lyons,  Chairman,  Task  Force  on  the  Determination 
of  State  Role  in  Federal  Surface  Coal  Mine  Programs,  Department  of  the  In- 
terior, Washington,  D.C.  20240. 

Dated  :  January  19, 1977. 

Thomas  S.  Kleppe, 
Secretary  of  the  Interior. 

1.  It  is  proposed  that  30  CFR  §  211.10  be  amended  by  the  addition  of  a  new 
paragraph  (e)  (4)  to  read  as  follows: 

§211.10    Exploration  and  mining  plans. 


(e)  States  with  211.75 (b)  agreements.  *  *  * 

(4)  North  Dakota.  A  Federal  coal  lessee  in  the  State  of  North  Dakota  who 
must  submit  a  mining  plan  or  permit  under  both  State  and  Federal  law  shall 
submit,  in  lieu  of  the  mining  plan  required  by  this  section,  a  mining  plan  con- 
taining the  information  required  by : 

(i)  North  Dakota  Cent.  Code  38-14-04  ; 

(ii)  North  Dakota  Public  Service  Commission  Rules  and  Regulations  for  Rec- 
lamation of  Surface  Mined  Lands,  R38-14-04.1  through  R38-14-04.20 ; 

(iii)  30  CFR  211.10(c)  ;  and  a  statement  certifying  that  the  information  has 
been  given  to  the  North  Dakota  Public  Service  Commission  and  the  Department 
of  the  Interior. 

2.  It  is  proposed  that  30  CFR  211.74  be  amended  by  the  addition  of  a  new 
paragraph  (g)  (4)  to  read  as  follows : 

§211.75    Variances. 

******* 

(g)  States  with  211.75(b)  agreements.  *  *  * 

(4)  North  Dakota.  A  federal  coal  lessee  in  the  State  of  North  Dakota  shall 
request  and  receive  a  variance  from  a  mining  plan  under  the  provisions  of  North 
Dakota  Public  Service  Commission  Rules  and  Regulations  for  Reclamation  of 
Surface  Mined  Lands,  R38-14-04.18  and  30  CFR  211.74. 

3.  It  is  proposed  that  the  Department  enter  into  and  approve  a  Cooperative 
Agreement  to  designate  the  State  of  North  Dakota  as  the  principal  party  to 
enforce  surface  coal  mine  reclamaion  on  Federal  coal  leases  in  the  State  of 
North   Dakota, 

[The  information  reads  as  follows:] 

COOPERATIVE  AGREEMENT  BETWEEN  THE  UNITED  STATES  DE- 
PARTMENT OF  THE  INTERIOR  AND  THE  STATE  OF  NORTH  DAKOTA 
under  Section  32  of  the  Mineral  Leasing  Act  of  1920,  30  U.S.C.  Section  189,  and 
Section  307  of  the  Federal  Land  Policy  and  Management  Act  of  1976,  and  30 
CFR  211.75(b). 

THIS  AGREEMENT  (referred  to  as  the  Cooperative  Agreement)  is  made  be- 
tween the  STATE  OF  NORTH  DAKOTA  acting  by  and  through  its  Governor 
and  its  Public  Service  Commission  (referred  to  as  the  State)  and  the  UNITED 
STATES  DEPARTMENT  OF  THE  INTERIOR,  acting  by  and  through  the 
Secretary  of  the  Interior  or  his  duly  authorized  representative  (referred  to  as 
the  Secretary). 
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Article  I 

PURPOSE 

This  Cooperative  Agreement  provides  for  a  cooperative  program  between 
the  United  States  Department  of  the  Interior  and  the  State  of  North  Dakota 
with  respect  to  the  administration  and  enforcement  of  surface  coal  reclamation 
requirements  conducted  under  coal  leases  issued  by  the  Department  of  the  In- 
terior under  the  Mineral  Leasing  Act  of  1920.  The  basic  purpose  of  the  agreement 
is  to  prevent  quality  of  administration  and  enforcement  of  surface  reclama- 
tion requirements  by  designating  the  State  of  North  Dakota  as  the  princpal 
entity  of  enforce  reclamation  laws  and  regulations  in  North  Dakota. 

Article   II 

EFFECTIVE    DATE 

The  Cooperative  Agreement  is  effective  on  the day  of 

.  19 ,  and  remains  in  effect  until  terminated  as  provided  in  Article  IX. 


Article  III 

REQUIREMENTS    FOR    COOPERATIVE    AGREEMENT 

The  State  of  North  Dakota  affirms  that  the  State  will  comply  with  all  of  the 
provisions  of  this  Cooperative  Agreement  and  will  continue  to  meet  all  the  condi- 
tions and  requirements  specified  in  this  Article  upon  which  the  approval  of  the 
Secretary  is  based. 

A.  Responsible  Administrative  Agency.  The  North  Dakota  Public  Service  Com- 
mission i hereinafter  referred  to  as  the  State  Agency)  is,  and  shall  continue  to 
be,  the  sole  agency  responsible  for  administering  this  Cooperative  Agreement  on 
behalf  of  the  State  throughout  the  State  of  North  Dakota. 

B.  Authority  of  State  Agency.  The  State  Agency  designated  in  Paragraph  A 
of  this  Article  has,  and  shall  continue  to  have,  authority  to  carry  out  this  Co- 
operative Agreement  on  behalf  of  the  State  throughout  the  State  of  North  Dakota. 

C.  State  Reclamation  Laic.  The  State  Agency  shall  ensure  that  all  mining  plans 
covering  coal  subject  to  federal  lease  approved  under  this  agreement  shall  afford 
general  protection  of  the  environment  at  least  as  stringent  as  would  occur  under 
the  exclusive  application  of  30  CFR  Part  211,  and  that  the  standards  used  to 
approve  a  mining  plan  of  a  Federal  Lessee  will  not  unreasonably  impair  coal  min- 
ing that  is  in  the  overriding  national  interest. 

D.  Effective  of  State  Procedures.  The  procedures  of  the  State  shall  be,  in  the 
judgment  of  the  Secretary,  substantially  as  effective  for  the  purpose  of  enforc- 
ing the  reclamation  requirements  of  30  CFR  Part  211  as  the  procedures  of  the 
Department  of  the  Interior. 

E.  Inspection  of  Mines.  The  State  affirms  that  the  State  Agency  will  inspect 
all  mines  located  in  the  State,  in  accordance  with  the  minimum  schedules  in 
Article  V. 

F.  Enforcement.  The  State  affirms  that  it  will  enforce  the  Agreement  in  a 
manner  that  ensures  effective  environmental  protection. 

G.  Qualified  Personnel.  The  State  Agency  will  have  an  adequate  number  of 
fully  qualified  personnel  necessary  for  the  enforcement  of  this  Cooperative 
Agreement. 

H.  Funds.  The  State  will  devote  adequate  funds  for  the  administration  and  en- 
forcement of  reclamation  requirements  in  the  State. 

I.  Reports  and  Records.  The  State  Agency  shall  make  reports  to  the  Secretary, 
containing  information  about  its  compliance  with  the  terms  of  this  Cooperative 
Agreement,  as  the  Secretary  shall  from  time  to  time  require.  The  State  Agency 
and  the  Secretary  shall  exchange,  upon  request,  information  developed  under 
this  Cooperative  Agreement. 

The  Secretary  affirms  that  the  Department  of  the  Interior  will  comply  with  all 
of  the  provisions  of  this  Cooperative  Agreement. 


08-402- 


76 

Article  IV 

MINE   PLANS 

Federal  regulation,  30  CFR  211.10(c),  and  State  laws  and  regulations  require 
the  operator  of  lands  leased,  permitted  or  licensed  for  coal  mining  to.  receive 
approval  of  a  mining  plan,  or  permit,  or  amendment  thereto,  prior  to  conducting 
operations. 

A.  Contents  of  Mining  Plans  and  Permits.  The  State  and  the  Secretary  agree 
to  require  a  Federal  coal  lessee  who  must  submit  a  mining  plan  or  permit  appli- 
cation under  both  State  and  Federal  law,  to  submit  a  plan  or  permit  .with  the 
following  information : 

1.  The  information  required  by  : 

a.  North  Dakota  Cent.  Code  §  38-14-04. 

b.  North  Dakota  Public  Service  Commission  Rules  and  Regulations  for  Recla- 
mation of  Surface  Mined  Lands,  R38-14-04.1  through  R38-14-04.20. 

c.  30  CFR  211.10(c). 

2.  A  statement  certifying  that  a  copy  of  the  plan  or  permit  has  been  given  to 
both  the  State  Agency  and  the  Secretary.  >  < 

If  either  the  State  or  the  Secretary  requires  the  operator  to  submit  additional 
information,  the  operator  shall  submit  the  information  to  both  the  State  and 
the  Secretary.  The  operator  will  request  variance  from  the  mining  plan  in 
accordance  with  30  CFR  211.74,  and  shall  file  the  request  with  the  State  Agency 
and  the  Secretary. 

B.  Review  of  Plan.  The  State  Agency  and  the  Secretary  shall  each  review 
and  analyze  the  adequacy  of  the  plan  or  request  for  a  variance  from  a  plan  or 
changes  in  an  approved  plan. 

C.  Approval  of  Mining  Plans.  The  State  Agency  shall  review  the  adequacy 
of  the  mining  plan,  any  request  for  a  variance,  or  a  request  for  a  change  in  a 
mining  plan,  as  provided  in  North  Dakota  Public  Service  Commission  Rules  and 
Regulations  for  Reclamation  of  Surface  Mined  Lands,  R30-14-04.18',  and  shall 
notify  the  Secretary  of  its  action.  The  Secretary  shall  then  review  and  take 
final  action  on  the  mining  plan  as  required  by  30  CFR  211.10(d),  a  request  for 
a  variance  as  required  by  30  CFR  211.74,  or  a  change  in  an  approved  mining 
plan  which  was  acted  upon  by  the  State  Agency.  The  Secretary  shall  notify 
the  State  Agency  of  his  action,  and  the  State  Agency  shall  reconsider  its  action 
if  necessary  to  comply  with  this  Cooperative  Agreement. 

Article  V 

INSPECTIONS 

A.  The  State  Agency  shall  inspect  as  authorized  by  North  Dakota  Cent  Code 
§  38-14-03.1  as  frequently  as  necessary  but  at  least  quarterly  the  operations 
area  of  all  Federal  leases,  permits  and  licenses  where  operations  affecting  the 
reclamation  of  mined  lands  are  conducted  or  are  to  be  conducted,  for  the  purpose 
of  determining  whether  the  operator  is  complying  with  all  requirements  of 
approved  mining  plans. 

B.  The  State  Agency  shall  subsequent  to  conducting  any  inspection,  file  with 
the  Secretary  a  copy  of  their  report  on  (1)  the  general  condition^  of  the  lands 
under  lease  permit  or  license,  (2)  the  manner  in  which  the  operations  are  being 
conducted,  and  (3)  whether  the  operator  is  complying  with  applicable  reclama- 
tion requirements.  A  copy  of  such  report  shall  be  furnished  to  the  operator  on 
request,  and  shall  be  made  available  for  public  inspection  during  normal  busi- 
ness hours  at  the  offices  of  the  Mining  Supervisor. 

C.  For  the  purpose  of  evaluating  the  manner  in  which  the  Cooperative  Agree- 
ment is  being  carried  out  and  to  ensure  that  reclamation  is  being  effectively 
performed,  the  Secretary  may  inspect  from  time  to  time  mines  on  Federal  coal 
leases  within  the  State  of  North  Dakota.  Inspections  by  the  Secretary  may  be 
made  in  association  with  regular  inspection  by  the  State  Agency. 

Article  VI 

ENFORCEMENT 

A.  If  the  State  Agency  determines  that  the  operator  is  not  complying  with  a 
requirement  that  relates  to  the  reclamation  of  lands  disturbed  by  surface  mining, 
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it  shall  take  such  steps  as  required  by  North  Dakota  Cent.  Code  §  38-14-03.1, 
and  §  38-14-12. 

B.  If,  in  the  judgment  of  the  State  Agency,  an  operator  is  conducting  activities 
on  lands  subject  to  this  Agreement  which  fail  to  comply  with  a  requirement 
that  relates  to  reclamation  and  those  activities  threaten  immediate  and  serious 
damage  to  the  environment,  the  State  shall  order  the  immediate  cessation  of 
such  activities,  as  authorized  by  North  Dakota  Cent.  Code  §38-14-03.1. 

C.  The  State  shall  notify  the  Secretary  of  all  violations  of  applicable  laws 
regarding  reclamation  including  violations  of  Federal  laws  and  regulations 
or  lease  terms  and  of  all  actions  taken  under  North  Dakota  Cent.  Code  §  38-14- 
03.1,  and  §  38-14-12. 

D.  This  Article  does  not  limit  the  Secretary's  authority  to  seek  cancellation 
,of  a  Federal  coal  lease  under  Federal  laws  and  regulations,  or  prevent  the  Sec- 
retary from  taking  appropriate  steps  to  correct  actions  that  violate  Federal  law, 
other  than  those  incorporated  in  this  Agreement,  but  not  State  law. 

E.  Failure  to  adequately  enforce  the  reclamation  laws  and  regulations  shall 
be  grounds  for  termination  of  this  Cooperative  Agreement. 

Aeticle  YII 

bonds 

A.  Amount  and  Responsibility.  The  State  Agency  shall  require  all  Federal  coal 
lessees  subject  to  the  provisions  of  30  CFR  Part  211  to  submit  a  bond  as  required 
by  North  Dakota  Cent.  Code  §  38-14-07.  The  Secretary  shall  reduce  the  federal 
bond  required  for  reclamation  purposes  under  43  CFR  3041.3,  and  30  CFR  211.3 
by  the  amount  of  the  bond  required  by  the  State  Agency  only  if  the  release  of  all 
or  any  portion  of  the  State's  bond  is  conditioned  on  compliance  with  the  require- 
ments of  the  approved  plan,  and  the  amount  released  is  appropriate  to  the  work 
completed.  Where  the  surface  of  the  lands  is  not  owned  by  the  United  States,  the 
State  Agency  shall  notify  the  surface  owner  and  solicit  and  take  into  account  his 
comments  before  recommending  release  of  the  bond. 

B.  Notification.  Prior  to  releasing  the  bond  required  by  North  Dakota  Cent.  Code 
§  38-14-07  for  lands  the  surface  of  which  is  owned  by  the  Federal  Government,  the 
State  Agency  shall  consult  with  and  seek  the  advice  and  consent  of  the  Secretary. 

C.  Release  of  Bond.  The  State  Agency  shall  hold  the  operator  responsible  and 
liable  for  successful  reclamation  as  required  by  North  Dakota  Cent.  Code 
§  38-14-07. 

Article  VIII 

OPPORTUNITY    TO    COMPLY    WITH    COOPERATIVE    AGREEMENT 

The  Secretary  may,  at  his  sole  discretion,  and  without  instituting  or  commenc- 
ing proceedings  for  withdrawal  of  approval  of  the  Cooperative  Agreement,  notify 
the  State  Agency  that  it  has  failed  to  comply  with  the  provisions  of  the  Coopera- 
tive Agreement.  The  Secretary  shall  specify  how  the  State  has  failed  to  comply 
and  shall  specify  and  state  the  period  of  time  within  which  the  defects  in  admin- 
istration shall  be  remedied  and  satisfactory  evidence  presented  to  him  that  the 
State  has  remedied  the  defects  in  administration  and  is  in  compliance  with  and 
has  met  the  requirements  of  the  Secretary.  Upon  failure  of  the  State  Agency  to 
meet  the  requirements  of  the  Secretary  within  the  time  specified,  the  Secretary 
may  institute  proceedings  for  withdrawal  of  approval  of  the  Cooperative  Agree- 
ment as  set  forth  in  Article  IX. 

Article   IX 

TERMINATION    OF    COOPERATIVE    AGREEMENT 

The  Cooperative  Agreement  may  be  terminated  as  follows : 

A.  Termination  by  the  State.  The  Cooperative  Agreement  may  be  terminated  by 
the  State  upon  written  notice  to  the  Secretary,  specifying  the  date  upon  which  the 
Cooperative  Agreement  shall  be  terminated,  but  which  date  of  termination  shall 
not  be  less  than  00  days  from  the  date  of  the  notice. 

B.  Termination  by  the  Secretary.  The  Cooperative  Agreement  may  be  termi- 
nated by  the  Secretary  wbenever  the  Secretary  finds  after  giving  due  notice  to 
the  State  and  affording  the  State  an  opportunity  for  a  hearing  : 

1.  That  the  State  has  failed  to  comply  substantially  with  any  provision  of  the 
Cooperative  Agreement;  or 
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2.  That  the  State  has  failed  to  comply  with  any  assurance  given  by  the  State 
upon  which  the  Cooperative  Agreement  is  based,  or  any  condition  or  requirement 
which  is  specified  in  Article  III :  or 

3.  That  State  action  unrelated  to  surface  coal  mine  reclamation  will  unreason- 
ably and  substantially  prevent  the  mining  of  Federal  coal. 

C.  Termination  by  Operation  of  Law.  This  Cooperative  Agreement  shall  termi- 
nate by  operation  of  law  when  no  longer  authorized  by  Federal  laws  and  regula- 
tions. 

D.  Notice  of  Proposed  Termination.  Whenever  the  Secretary  proposes  to  termi- 
nate the  Cooperative  Agreement  he  shall : 

1.  Give  written  notice  to  the  Governor  and  to  the  State  Agency  specified  in 
Article  III : 

2.  Specify  and  set  out  in  the  written  notice  the  grounds  upon  which  he  proposes 
to  terminate  the  Cooperative  Agreement ; 

3.  Specify  the  date  upon  which  and  the  place  where  the  State  will  be  afforded  an 
opportunity  for  hearing  and  to  show  cause  why  the  Cooperative  Agreement  should 
not  be  terminated  by  the  Secretary.  The  date  upon  which  such  hearing  shall  be 
held  shall  be  not  less  than  30  days  from  the  date  of  such  notice,  and  the  place  of 
hearing  shall  be  in  the  State  of  North  Dakota. 

4.  The  Secretary  shall  also  publish  a  notice  in  the  Federal  Register  containing 
the  items  in  1-3  of  this  paragraph. 

5.  Within  30  days  of  the  date  of  the  written  notice  specifying  the  date  of  the 
hearing,  the  State  shall  file  a  written  notice  with  the  Secretary  stating  whether  or 
not  it  will  appear  and  participate  in  the  hearing.  The  notice  shall  specify  the 
issues  and  grounds  specified  by  the  Secretary  for  termination  which  the  State  will 
oppose  or  contest  and  a  statement  of  its  reasons  and  grounds  for  opposing  or  con- 
testing. Failure  to  file  a  written  notice  in  the  Office  of  the  Secretary  within  30  days 
shall  constitute  a  waiver  of  the  opportunity  for  hearing,  but  the  State  may  present 
or  submit  before  the  time  fixed  for  the  hearing  written  arguments  and  reasons 
why  the  Cooperative  Agreement  should  not  be  terminated,  and  within  the  discre- 
tion of  the  Secretary  may  be  permitted  to  appear  and  confer  in  person  and  present 
oral  or  written  statements,  and  other  documents  relative  to  the  proposed 
termination. 

E.  Conduct  of  Hearing.  The  hearing  will  be  conducted  by  the  Secretary.  A 
record  shall  be  made  of  the  hearing  and  the  State  shall  be  entitled  to  obtain  a 
copy  of  the  transcript.  The  State  shall  be  entitled  to  have  legal  and  technical 
and  other  representatives  present  at  the  hearing  or  conference,  and  may  pre- 
sent, either  orally  or  in  writing,  evidence,  information,  testimony,  documents, 
records,  and  materials  as  may  be  relevant  and  material  to  the  issues  involved. 

F.  Notice  of  Withdrawal  of  Approval  of  Cooperative  Agreement.  After  a  hear- 
ing has  been  held,  or  the  right  to  a  hearing  has  been  waived  or  forfeited  by  the 
State,  the  Secretary,  after  consideration  of  the  evidence,  information,  testimony, 
and  arguments  presented  to  him  shall  advise  the  State  of  his  decision.  If  the 
Secretary  determines  to  withdraw  approval  of  the  Cooperative  Agreement,  he 
shall  notify  the  State  Agency  of  his  intended  withdrawal  of  approval  of  the 
Cooperative  Agreement,  and  afford  the  State  an  opportunity  to  present  evidence 
satisfactory  to  the  Secretary  that  the  State  has  remedied  the  specified  defects 
in  its  administration  of  the  Cooperative  Agreement.  The  Secretary  shall  state 
the  period  of  time  within  which  the  defects  in  administration  shall  be  remedied 
and  satisfactory  evidence  presented  to  him,  and  upon  failure  of  the  State  to  do 
so  within  the  time  stated,  the  Secretary  may  thereupon  withdraw  his  approval 
of  the  Cooperative  Agreement  without  any  further  opportunity  afforded  to  the 
State  for  a  hearing. 

Article  X 

REINSTATEMENT  OF  COOPERATIVE  AGREEMENT 

The  Cooperative  Agreement  which  has  been  terminated  may  be  reinstated  upon 
application  by  the  State  and  upon  giving  evidence  satisfactory  to  the  Secretary 
that  the  State  can  and  will  comply  with  all  the  provisions  of  the  Cooperative 
Agreement  and  has  remedied  all  defects  in  administration  for  which  the  Coopera- 
tive Agreement  was  terminated. 

Article  XI 

AMENDMENTS  OF  COOPERATIVE  AGREEMENT 

This  Cooperative  Agreement  may  be  amended  by  mutual  agreement  of  the 
State  and  the  Secretary.  An  amendment  proposed  by  one  party  shall  be  sub- 
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mitted  to  the  other  with  a  statement  of  the  reasons  for  such  proposed  amend- 
ment. The  amendment  shall  be  adopted  after  rulemaking  and  the  party  to 
whom  the  proposed  amendment  is  submitted  shall  signify  its  acceptance  or  re- 
jection of  the  proposed  amendment,  and  if  rejected  shall  state  the  reasons  for 
rejection. 

Article  XII 

CHANGES  IN  STATE  OR  FEDERAL  STANDARDS 

The  Secretary  of  the  Interior  or  the  State  of  North  Dakota  may  from  time  to 
time  revise  and  promulgate  new  or  revised  reclamation  requirements  or  en- 
forcement and  administration  procedures.  The  Secretary  and  the  Governor  shall 
immediately  inform  the  other  of  any  final  changes  in  their  respective  laws  or 
regulations.  Each  party  shall,  if  it  determines  it  to  be  necessary  to  keep  this 
Cooperative  Agreement  in  force,  change  or  revise  its  respective  laws  or  regula- 
tions. For  changes  which  may  be  accomplished  by  rulemaking,  each  party  shall 
have  six  months  in  which  to  make  such  changes.  For  changes  which  require 
legislative  authorization,  each  party  has  until  the  close  of  its  next  legislative 
session  at  which  such  legislation  can  be  considered  in  which  to  make  the  changes. 
If  such  changes  are  not  made,  then  the  termination  provision  of  Article  IX 
may  be  invoked. 

Article  XIII 

QUALIFICATIONS  AND  EXPERIENCE  OF  PERSONNEL 

The  State  Agency,  under  appropriations  from  the  Legislature,  shall  be  ade- 
quately staffed  with,  or  have  readily  available  to  it,  an  adequate  number  of 
qualified  personnel  to  carry  out  fully  the  requirements  of  the  Cooperative 
Agreement. 

Article  XIV 

CONFLICT  OF  INTEREST 

No  member  of  the  State  Agency  or  agencies  responsible  for  the  administration 
of  the  State  law  and  rules  and  regulations  relating  to  this  Cooperative  Agree- 
ment shall  participate  in  the  review,  analysis,  administration,  decision-making, 
or  enforcement  actions  relating  to  any  operation  subject  to  this  Cooperative 
Agreement  if  such  person  has,  directly  or  indirectly,  any  financial  interest  in  a 
company,  partnership,  organization,  or  corporation  (parent  or  subsidiary)  which 
owns,  operates  or  has  a  financial  interest  in  such  operations  subject  to  this 
Cooperative  Agreement. 

Article  XV 

EQUIPMENT  AND  LABORATORIES 

The  State  Agency,  under  appropriations  from  the  Legislature,  shall  have  the 
equipment,  laboratories,  and  facilities  with  which  all  inspections,  investigations, 
studies,  tests,  and  analyses  can  be  performed  or  determined,  and  which  are  neces- 
sary to  carry  out  the  requirements  of  the  Cooperative  Agreement  or  have  access 
to  such  facilities  and  personnel. 

Article  XVI 

EXCHANGE  OF  INFORMATION 

A.  Organizational  and  Functional  Statement.  The  State  Agency  and  the  Secre- 
tary shall  advise  each  other  of  the  organization,  structure,  functions,  and  duties 
of  the  offices,  departments,  divisions,  and  persons  within  their  organizations. 
Each  shall  advise  promptly  the  other  in  writing  of  changes  in  personnel,  officials. 
heads  of  departments  or  divisions,  or  a  change  in  the  functions  or  duties  of 
persons  occupying  the  principal  offices  within  the  organization.  The  State  Agency 
and  the  Secretary  shall  advise  each  other  in  writing  the  location  of  its  various 
offices,  addresses,  telephone  numbers,  and  the  names,  locations,  and  telephone 
numbers  of  their  respective  mine  inspectors  and  the  area  within  the  State  for 
which  such  inspectors  are  responsible,  and  shall  advise  promptly  of  anv  changes 
in  such. 

B.  Laws,  Rules  and  Regulations.  The  State  Agency  and  the  Secretary  shall 
provide  to  each  other  copies  of  their  respective  laws,  rules,  regulations  and 
standards  pertaining  to  the  enforcement  and  administration  of  this  Cooperative 
Agreement  and  promptly  furnish  copies  of  any  final  revision  of  such  laws,  rules, 
regulations,  and  standards  when  the  revision  becomes  effective. 
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Article  XVII 

RESERVATION  OF  RIGHTS 

This  Cooperative  Agreement  shall  not  be  construed  as  waiving  or  preventing  the 
assertion  of  any  rights  the  Governor  and  the  Secretary  may  have  under  the 
Mineral  Leasing  Act,  the  Constitution  of  North  Dakota  or  the  Constitution  of 
the  United  States. 

State  of  North  Dakota, 
Arthur  A.  Link, 

Governor  of  North  Dakota. 
Richard  Elkin, 
Chairman,  Public  Service  Commission. 
Department  of  the  Interior, 
Thomas  S.  Kleppe, 

Secretary  of  the  Interior. 


MINERAL  RESOURCE  DATA  INFORMATION 

[From  the  Federal  Register,  Tuesday,  Jan.  25,  1977] 

Department  of  the  Interior 

[43  CFR  Part  2] 

RECOBDS    AND    TESTIMONY 

Mineral  Resource  Data  Information;  Proposed  Rulemaking 

The  Department  of  the  Interior  is  considering  promulgation  of  regulations  to 
prescribe  rules  for  the  handling  of  mineral  resource  data  information  in  the 
Department's  possession  which  may  be  entitled  to  confidential  treatment.  The 
primary  purpose  of  the  regulation  is  to  establish  the  substantive  criteria  which 
the  Department  will  apply  in  determining  whether  mineral  resource  data  and 
information  which  it  receives  is  entitled  to  confidential  treatment  so  that  both 
the  submitters  of  such  information  and  the  public  are  fully  informed  of  the 
Department's  policy. 

It  is  proposed  to  promulgate  a  new  subpart  C  of  Title  43,  Code  of  Federal  Regu- 
lations, to  contain  all  substantive  Departmental  regulations  governing  the  treat- 
ment of  mineral  resource  data  and  information  which  are  entitled  to  confidential 
treatment.  Existing  subparts  C,  D,  and  E  would  be  redesignated  as  D,  E,  and  F. 
In  addition,  the  new  subpart  will  contain  special  provisions  concerning  the  con- 
fidential treatment  of  data  and  information  relating  to  coal  as  required  by  the 
Federal  Code  Leasing  Amendments  Act  of  1975  (Pub.  L.  94-377).  A  number  of 
existing  regulations  relating  to  confidentiality  of  mineral  resource  data  and  in- 
formation which  appear  in  Title  43  and  Title  30  of  the  Code  of  Federal  Regula- 
tions would  be  revoked  or  revised  to  conform  to  the  new  subpart.  Notices  of  these 
revocations  or  revisions  will  be  published  in  the  Federal  Register  when  and  if  the 
new  subpart  C  is  adopted. 

Relationship  to  subpart  B.  Subpart  B  contains  the  Department's  general  regu- 
lations and  procedures  implementing  the  Freedom  of  Information  Act,  5  U.S.C. 
Section  552.  Those  regulations  contain  no  provisions  requiring  consultation  with 
persons  who  may  have  submitted  information  either  voluntarily  or  involuntarily 
which  they  may  regard  as  entitled  to  confidential  treatment,  other  than  the  pro- 
vision in  43  CFR  §  2.13(h)  which  provides  that  if  a  requested  record  was  obtained 
by  the  Department  from  a  person  or  entity  outside  of  the  Government  the  official 
responsible  for  processing  the  request  shall  seek  the  views  of  that  person  or 
entity  "when  it  is  administratively  feasible  to  do  so."  Likewise,  the  existing  regu- 
lations do  not  provide  any  procedures  or  guidelines  for  persons  wishing  to  assert 
a  claim  of  confidentiality,  or  for  advance  determination  that  certain  types  of 
mineral  resource  information  is  entitled  to  confidential  treatment.  The  proposed 
new  subpart  would  thus  correct  these  deficiencies  in  the  Department's  present 
regulations. 

Policy  pending  final  promulgation  of  subpart.  The  Department  will  continue 
to  follow  the  procedures  in  existing  subpart  B  and  other  regulations  in  respond- 
ing to  requests  for  information,  and,  where  mineral  resource  data  and  informa- 
tion is  requested,  to  the  extent  that  it  is  possible  under  existing  regulations,  will 
follow  the  general  approach  in  the  proposed  subpart  until  the  final  version  is 
promulgated.  Pending  final  promulgation  the  Department  will  not  utilize  those 
provisions  in  the  proposed  subpart  which  impose  new,  affirmative  requirements 
on  persons  who  desire  that  the  Department  not  release  mineral  resource  informa- 
tion. For  example,  §  2.22  which  requires  timely  assertion  of  a  claim  of  confiden- 
tiality and  contains  the  consequences  of  failure  to  assert  such  a  claim  by  marking 
the  data  and  information  at  the  time  of  submission,  will  not  be  relied  upon  to 
justify  disclosure  of  mineral  resource  information  over  the  objections  of  the  snb- 
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niitter.  Nor  will  the  Department  use  the  provisions  of  §  2.24(d)  which  require 
a  person  to  institute  an  action  in  court  to  obtain  preliminary  injunctive  relief 
within  10  days  after  being  informed  that  the  Department  has  determined  that  a 
claim  of  confidentiality  should  be  denied  and  the  mineral  resource  information 
should  be  released. 

As  a  matter  of  policy  the  Department  will  require  the  substantiation  of  a 
claim  of  confidentiality,  and  will  require  such  substantiation  to  be  furnished 
quickly  in  order  to  process  initial  determinations  and  appeals  involving  Freedom 
of  Information  Act  requests.  Likewise,  the  substantive  criteria  in  §  2.25  for 
determining  confidentiality  of  mineral  resource  information  will  be  applied  by 
the  Department  prior  to  final  promulgation,  as  will  the  provisions  in  §  2.27 
regarding  disclosure  in  special  circumstances. 

Interested  parties  may  participate  in  the  proposed  rulemaking  by  submitting 
comments  and  objections  to  the  Office  of  the  Solicitor,  United  States  Department 
of  the  Interior,  Washington,  D.C.  20240.  Comments  received  on  or  before  Febru- 
ary 24,  1977  will  be  considered  before  taking  final  action  on  the  proposal. 

W.  W.  Lyons, 
Deputy  Under  Secretary  of  the  Interior. 
January  29, 1977. 

It  is  proposed  to  revise  43  CFR  Part  2  by  redesignating  existing  subparts 
C,  D  and  E  as  D,  E,  and  F  and  by  adding  a  new  subpart  C  to  read  as  follows : 

Subpart  C — Confidentiality  of  Mineral  Resource  Information 
Sec. 

2.20  Definitions. 

2.21  Applicability  of  subpart ;  priority  wbere  provisions  conflict. 

2.22  Notice  to  be  included  in  requests,  demands,  and  forms  ;  method  of  asserting  conn- 

den  tiality  claim  ;  effect  of  failure  to  assert  claim  at  time  of  submission. 

2.23  Initial  action  by  bureaus. 

2.24  Final  confidentiality  determinations. 

2.25  Substantive  criteria  for  use  in  confidentiality  determinations. 
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Authority  :  5  U.S.C.  552. 

Subpart  C — Confidentiality  of  Mineral  Resource  Information 

§2.20    Definitions. 

For  the  purposes  of  this  subpart:  (a)  "person"  means  an  individual,  partner- 
ship, corporation,  association,  or  other  public  or  private  organization  or  legal 
entity,  including  Federal,  State  or  local  governmental  bodies  and  agencies. 

(b)  "mineral  resource  data  and  information"  means  any  geological  and  geo- 
physical data  and  information,  including  maps,  which  may  be  used  to  calculate 
mineral  reserves  in  place,  drill  hole  data  and  information,  core  drilling  analyses, 
geophysical  data,  processed  and  reprocessed  geophysical  information  and  inter- 
preted geophysical  information,  and  geological  data  and  analyzed  and  inter- 
preted geological  information,  and  includes  trade  secrets  and  commercial  or 
financial  information  concerning  mineral  resources,  mining  methods,  mineral 
beneficiation  and  processing. 

(c)  "reasons  of  confidentiality"  include  the  concept  of  trade  secrecy  and  other 
related  legal  concepts  which  give  or  may  give  persons  the  right  to  preserve  the 
confidentiality  of  mineral  resource  data  and  information  and  to  limit  its  use 
or  disclosure  to  or  by  others  in  order  that  they  may  obtain  or  retain  competitive 
advantages  they  derive  from  their  rights  in  the  information. 

(d)  "confidentiality  claim"  means  a  claim  or  allegation  that  mineral  resource 
data  and  information  are  entitled  to  confidential  treatment  or  a  request  for  a 
determination  that  such  information  is  entitled  to  such  treatment. 

(e)  "voluntary  submit  tod  information"  moans  mineral  resouroe  data  and  infor- 
mation in  the  Department's  possession  :  (1)  the  submission  of  which  the  Depart- 
ment had  no  statutory  or  contractual  authority  to  require;  and  (2)  the  submis- 
sion of  which  was  not  prescribed  by  statute  or  regulations  as  a  condition  for 
obtaining  some  benefit. 

(f)  "Bureau"  means  any  constituent  bureau  or  office  of  the  Department  of 
the  Interior,  including  the  Office  of  the  Secretary  and  other  Departmental  offices. 
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§  2.21    Applicability  of  subpart ;  priority  where  provisions  conflict. 

(a)  Sections  2.20  through  2.28  establish  basic  rules  governing  confidentiality 
claims,  the  handling  by  the  Department  of  all  mineral  resource  data  and  infor- 
mation in  its  possession  which  are  or  may  be  entitled  to  confidential  treatment, 
and  determinations  by  the  Department  of  whether  information  is  entitled  to 
confidential  treatment. 

(b)  The  Mineral  Leasing  Act  of  1920,  as  amended,  contains  special  provisions 
concerning  the  entitlement  to  confidential  treatment  of  data  and  information 
relating  to  coal.  Section  2.30  prescribes  special  rules  relating  to  the  treatment 
to  be  given  certain  categories  of  mineral  resource  data  and  information  obtained 
by  the  Department  under  the  Act's  provisions. 

(c)  The  basic  rules  of  §§2.20  through  2.28  govern  except  to  the  extent  that 
they  are  modified  or  subplanted  by  the  special  rules  of  §  2.30  respecting  coal  re- 
sources. In  the  event  of  a  conflict  between  the  provisions  of  the  basic  rules 
and  those  of  a  special  rule  respecting  coal,  the  provision  of  the  special  rule 
shall  govern. 

(d)  The  subpart  does  not  apply  to  questions  concerning  entitlement  to  confi- 
dential treatment  of  mineral  resource  information  which  concerns  an  individual 
solely  in  his  personal,  as  opposed  to  his  business  capacity. 

§  2.22  Notice  to  be  included  in  requests,  demands,  and  forms ;  method  of  assert- 
ing confidentiality  claim;  effect  of  failure  to  assert  claim  at  time  of  sub- 
mission. 

(a)  Notice.  Whenever  an  authorized  representative  of  a  bureau  makes  a  written 
request  or  demand  that  a  person  furnish  mineral  resource  data  and  information, 
which  in  the  bureau's  opinion,  are  likely  to  be  regarded  by  the  submitter  as 
entitled  to  confidential  treatment  under  this  subpart,  or  whenever  a  bureau  pre- 
scribes a  form  for  use  in  furnishing  such  information,  the  request,  demand  or 
form  shall  include  or  enclose  a  notice  which — 

(1)  States  that  the  person  may,  if  he  desires,  assert  a  confidentiality  claim 
covering  part  or  all  of  the  data  and  information,  in  the  manner  prescribed  in 
paragraph  (b)  of  this  section,  and  that  data  and  information  covered  by  such 
claim  will  be  disclosed  by  the  Department  only  to  the  extent  and  by  means 
of  the  procedures  set  forth  in  this  subpart ;  and 

(2)  States  that  if  no  such  claim  accompanies  the  data  and  information 
when  they  are  received  by  the  Department,  they  may  be  made  available  to 
the  public  by  the  Department  without  further  notice  to  the  person. 

(b)  Method  of  asserting  claim.  A  person  submitting  mineral  resource  data  and 
information  to  the  Department  may  assert  a  confidentiality  claim  by  placing  on 
(or  attaching  to)  the  data  and  information  at  the  time  of  submission  to  the 
Department,  a  cover  sheet,  a  stamped  or  typed  legend,  or  other  suitable  form  of 
notice  employing  language  such  as  "trade  secret."  "proprietary,"  or  "company 
confidential".  Allegedly  confidential  portions  of  otherwise  non-confidential  docu- 
ments should  be  clearly  identified,  and  may  be  submitted  separately  to  facilitate 
identification  and  handling.  If  confidential  treatment  is  desired  only  until  a  cer- 
tain date  or  the  occurrence  of  a  certain  event,  the  notice  should  so  state. 

(c)  Failure  to  assert  claim.  If  information  was  submitted  to  a  bureau,  on  or 
after  the  effective  date  of  this  subpart,  in  response  to  a  request  or  demand  (or 
on  a  prescribed  Departmental  form)  which  contained  the  substance  of  the  notice 
required  by  paragraph  (a)  of  this  section,  and  if  no  confidentiality  claim  accom- 
panied the  data  and  information  when  thev  were  received  by  the  bureau  the 
notice  to  the  submitter  required  by  §  2.23(c)  (1)  need  not  be  sent. 

§  2.23    Initial  action  by  bureaus. 

(a)  Situations  requiring  action,.  This  section  prescribes  the  procedures  to  be 
followed  by  bureaus  in  making  an  initial  determination  of  whether  mineral  re- 
source data  and  information  are  entitled  to  confidential  treatment.  Actions  shall 
be  taken  under  this  section  whenever  a  bureau  : 

(1)  receives  a  request  under  5  U.S.C.  522  for  the  release  of  mineral  resource 
data  and  information;  in  such  a  case  the  bureau  shall  issue  an  initial  deter- 
mination within  the  period  of  time  specified  in  §  2.16  of  this  Part-  or 

(2)  desires  to  determine  whether  mineral  resource  data  and  information  are 
entitled  to  confidential  treatment,  even  though  no  request  for  the  release  of  the 
information  has  been  received. 
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(b)  Confidentiality  determinations.  Whenever  a  request  for  release  of  infor- 
mation under  5  U.S.C.  552  is  received  the  bureau  shall — 

(1)  first  determine  whether  there  has  been  a  previous  determination  of  confi- 
dentiality issued  by  the  Office  of  the  Solicitor  acting  under  this  subpart,  or  by 
a  Federal  court,  holding  that  the  data  and  information  requested  are  entitled 
to  confidential  treatment.  If  such  a  determination  has  been  made  the  bureau 
shall  inform  the  requester  that  the  request  is  denied ;  or 

(2)  if  no  previous  determination  of  confidentiality  has  been  made,  examine 
the  information  and  its  records  to  determine  whether  an  assertion  of  confiden- 
tiality has  been  made  as  provided  in  §  2.22(b).  If  a  claim  of  confidentiality  has 
been  asserted  the  bureau  shall  take  action  under  paragraph  (c)  of  this  section. 

(c)  Preliminary  determination.  Whenever  action  under  this  paragraph  is 
required  by  paragraph  (b)  (ii)  of  this  section  the  bureau  shall  make  a  determina- 
tion with  respect  to  the  assertion  of  confidentiality  governing  the  data  and  in- 
formation involved.  Such  determination  shall  take  into  account  the  applicable  sub- 
stantive criteria  in  §  2.25  and  any  previously  issued  determinations  which  are 
applicable. 

(1)  If,  in  connection  with  any  confidentiality  claim,  a  bureau  determines  that 
the  information  may  be  entitled  to  confidential  treatment,  the  bureau  shall — 

(i)  send  to  the  person  asserting  a  claim  of  confidentiality  concerning  the 
information  involved  a  written  notice  by  certified  mail  (return  receipt  re- 
quested) stating  that  a  request  for  the  information  has  been  received  under 
5  U.S.C.  §552;  that  the  bureau  is  determining  under  this  subpart  whether 
the  information  is  entitled  to  confidential  treatment,  and  according  the  per- 
son 15  working  days  from  receipt  of  the  written  notice  within  which  to  send 
any  comments  or  objections.  The  notice  shall  specify  that  information  may 
be  disclosed  without  further  notice  if  comments  are  not  received  within  the 
15  day  period ; 

(ii)  inform  the  person  whose  request  for  release  of  the  information  is 
pending  under  5  U.S.C.  552  that  the  information  requested  may  be  entitled  to 
confidential  treatment  under  this  subpart  and  5  U.S.C.  §  552(b)  (4)  and/or 
(b)  (9)  ;  that  further  inquiry  by  the  Department  is  necessary  before  a  final 
determination  on  the  request  can  be  issued ;  that  the  request  is  therefore 
initially  denied,  and  that  after  further  inquiry  a  final  determination  will  be 
issued  by  the  Office  of  the  Solicitor ;  and 

(iii)  refer  the  matter  to  the  appropriate  legal  office  of  the  Office  of  the 
Solicitor. 

(2)  The  written  notice  required  by  paragraph  (c)  (1)  (i)  of  this  section  shall 
in  addition  invite  comments  on  the  following  points  : 

(a)  the  portions  of  the  information  which  are  alleged  to  be  entitled  to  con- 
fidential treatment ; 

(b)  the  period  of  time  for  which  confidential  treatment  is  desired  (e.g.,  un- 
til a  certain  date,  until  the  occurrence  of  a  specified  event,  or  permanently)  ; 

(c)  the  purpose  for  which  the  information  was  furnished  to  the  Depart- 
ment and  the  approximate  date  of  submission,  if  known  ; 

(d)  measures  taken  to  guard  against  undesired  disclosure  of  the  informa- 
tion to  others ; 

(e)  the  extent  to  which  the  information  has  been  disclosed  to  others;  and 
the  precautions  taken  in  connection  therewith  ; 

(f)  whether  the  person  asserts  that  disclosure  of  the  information  re- 
quested would  be  likely  to  result  in  substantial  harmful  effects  on  his 
competitive  position,  and  if  so,  what  those  harmful  effects  would  be,  why 
they  should  be  viewed  as  substantial,  and  an  explanation  of  the  causal  rela- 
tionship between  disclosure  and  such  harmful  effects  ;  and 

(g)  whether  the  information  is  voluntarily  submitted  as  defined  in  §2.20 
(e),  and  if  so,  whether  and  why  disclosure  of  the  information  would  tend  to 
lessen  the  availability  of  the  information  in  the  future. 

§  2.24    Final  confidentiality  determinations. 

fa)  The  appropriate  legal  office  of  the  Office  of  the  Solicitor  (see  subparagraphs 
((])(1)  (i),  (ii)  and  (iii)  of  this  section)  is  responsible  for  making  the  final 
administrative  determination  of  whether  or  not  mineral  resource  information  cov- 
ered by  a  confidentiality  claim  is  entitled  to  confidential  treatment  under  this 
subpart.  iii/;.: 
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(1)  Whenever  a  request  under  5  U.S.C.  §  552  involves  records  located  in  field  in- 
stallations the  regional  solicitor  providing  legal  services  for  such  installation 
shall  make  the  final  determination. 

(2)  Whenever  a  request  under  5  U.S.C.  552  involves  records  located  at  the  head- 
quarters installation  of  a  bureau  the  associate  solicitor  providing  legal  services 
for  such  bureau  shall  make  the  final  determination. 

(3)  Advance  confidentiality  determinations  under  §  2.25  shall  be  made  by  the 
appropriate  associate  solicitor. 

(b)  Comment  period;  extensions ;  untimeliness  as  waiver  of  claim. 

(1)  Any  person  who  has  been  furnished  the  notice  to  comment  prescribed  by 
§2.23 (c)(1)  shall  furnish  his  comments  to  the  office  sepcified  in  the  notice 
in  a  manner  calculated  to  result  in  receipt  of  such  comments  no  later  than  the 
date  specified  for  receipt  in  the  notice. 

(2)  The  period  for  submission  of  comments  may  be  extended  if  a  request  for 
an  extension  is  made  and  approved  by  the  appropriate  office  of  the  Solicitor. 
Requests  for  extension  will  not  be  approved  except  in  extraordinary  circum- 
stances without  the  consent  of  the  person  whose  request  for  release  of  informa- 
tion under  5  U.S.C.  552  is  pending. 

(3)  If  no  comments  are  received  within  the  time  specified,  in  the  notice,  or 
within  an  extended  comment  period ;  a  claim  of  confidentiality  shall  be  deemed 
to  be  waived  and  the  information  shall  be  considered  to  be  available  to  the 
public. 

(c)  Determination  that  information  is  entitled  to  confidential  treatment.  If  the 
Office  of  the  Solicitor  determines  that  the  information  involved  is  entitled  to  con- 
fidential treatment  for  the  full  period  requested  by  the  person  who  made  the 
claim,  the  Department  will  maintain  the  information  in  confidence  for  such  pe- 
riod, subject  to  disclosure  in  special  circumstances  as  prescribed  in  §  2.27  of  this 
subpart. 

(d)  Determination  that  information  is  not  entitled  to  confidential  treatment; 
notice,  waiting  period;  release  of  information.  (1)  If  the  Office  of  the  Solicitor 
determines  that  a  claim  of  confidentiality  should  be  denied  in  whole  or  in  part 
a  written  notice  of  denial  shall  be  sent  to  the  person  asserting  the  claim.  The 
notice  of  denial  shall  state  :  (i)  The  basis  for  the  denial ; 

(ii)  That  the  denial  constitutes  final  Departmental  action  concerning  the  con- 
fidentiality claim ; 

(iii)  That  the  Department  will  make  the  information  available  to  the  public 
on  the  tenth  working  day  after  the  person's  receipt  of  the  written  notice  unless 
the  Officer  of  the  Solicitor  has  been  notified  of  the  commencement  of  an  action 
in  a  Federal  court  to  obtain  judicial  review  of  the  determination  and  to  obtain 
preliminary  injunctive  relief  against  disclosure  ; 

(iv)  That  the  Department  may  make  the  information  available  to  the  public 
if  the  Federal  court  has  denied  a  motion  for  a  preliminary  injunction  or  has  up- 
held the  Department's  determination,  or  whenever  the  Officer  of  the  Solicitor, 
after  reasonable  notice,  determines  that  appropriate  measures  are  not  being 
taken  to  obtain  a  speedy  resolution  of  the  action  ;  and 

(v)  That  the  information  will  not  be  released  to  the  public  prior  to  the  end 
of  the  period  of  temporary  entitlement  to  confidential  treatment. 

(2)  The  period  of  time  within  which  an  action  to  obtain  judicial  review  of  a 
decision  denying  confidential  treatment  may  be  extended  if  a  request  for  exten- 
sion is  received  before  the  expiration  and  is  approved  by  the  Officer  of  the  Solici- 
tor. Extensions  will  not  be  approved  except  in  extraordinary  circumstances 
without  the  consent  of  any  person  who  has  requested  release  of  the  information 
pursuant  to  5  U.S.C.  552. 

§  2.25    Substantive  criteria  for  use  in  confidentiality  determinations. 

Mineral  resource  information  shall  be  determined  to  be  entitled  to  confidential 
treatment  if — 

(a)  A  claim  of  confidentiality  has  been  asserted  which  has  neither  expired 
by  its  terms,  nor  has  been  waived  nor  withdrawn ; 

(b)  It  has  been  shown  that  the  person  supplying  the  information  to  the 
Department  has  taken  reasonable  measures  to  protect  the  confidentiality  el" 
the  information,  and  that  such  measures  will  be  continued  ; 

(c)  The  information  is  not.  and  has  not  been  reasonably  obtainable  with- 
out the  person's  consent  by  other  persons  (other  than  governmental  bodies) 
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by  use  of  legitimate  means  other  than  discovery  based  on  a  showing  of 
special  need  in  a  judicial  or  quasi-judicial  proceeding ; 

(d)  There  is  no  statute  specifically  requiring  disclosure  of  the  informa- 
tion ;  and 

(e)  Either— 

(1)  It  has  been  satisfactorily  shown  that  disclosure  of  the  informa- 
tion is  likely  to  cause  substantial  harm  to  a  person's  competitive  posi- 
tion ;  or 

(2)  The  information  is  voluntarily  submitted  information  and  its 
disclosure  would  be  likely  to  seriously  impair  the  Government's  ability 
to  obtain  the  information  in  the  future. 

§  2.26    Advance  confidentiality  determinations. 

(a)  An  advance  determination  under  this  section  may  be  issued  by  the  Office 
of  the  Solicitor  if — 

(1)  The  Department  has  requested,  or  proposes  to  request  that  mineral 
resource  information  be  furnished  to  it ; 

(2)  There  is  reason  to  believe  persons  required  to  submit  the  information 
will  assert  that  the  information  if  submitted  would  constitute  voluntarily 
submitted  information  under  §  2.20(e)  ; 

(3)  There  is  reason  to  believe  that  persons  will  voluntarily  submit  the 
information  for  use  by  the  Department  only  if  the  Department  first  deter- 
mines that  the  information  is  entitled  to  confidential  treatment  under  this 
subpart;  and 

(4)  The  bureau  which  desires  submission  of  the  information  has  requested 
that  the  Office  of  the  Solicitor  issue  a  determination  under  this  section. 

(b)  If  the  Office  of  the  Solicitor  determines  that  the  information  involved 
would  constitute  voluntarily  submitted  information  and  that  it  is  entitled  to 
confidential  treatment,  a  notice  of  such  determination  shall  be  published  in  the 
Federal  Register  which  describes  the  information  involved,  the  basis  for  the 
conclusion  that  the  information  is  entitled  to  confidential  treatment,  and  states 
that  such  information  will  not  be  released  to  the  public  unless  or  until  such 
time  as  the  determination  is  modified  or  revoked. 

§2.27    Disclosure  in  special  circumstances. 

(a)  General.  Mineral  resource  information  which  under  this  subpart  is  not 
available  to  the  public  may  be  disclosed  to  the  persons  in  the  manner,  and  under 
the  circumstances  described  in  this  section. 

(b)  Disclosure  to  Congress  or  the  Comptroller  General.  Upon  receipt  of  a 
written  requests  the  Department  will  disclose  mineral  resource  information  to 
either  House  of  Congress,  to  a  committee  or  subcommittee  of  Congress,  or  to  the 
Comptroller  General,  unless  a  statute  forbids  such  disclosure.  Whenever  such 
disclosure  is  made  the  Department  will  inform  the  requester  of  any  unresolved 
claims  of  confidentiality,  and  any  determination  that  the  information  is  entitled 
to  confidential  treatment. 

(c)  Disclosure  to  other  Federal  or  State  agencies.  The  Department  may  dis- 
close mineral  resource  information  to  Federal  or  State  agencies  if — 

(1)  It  is  required  by  Federal  law  to  disclose  such  information;  or 

(2)  It  receives  a  written  request  for  disclosure  from  a  duly  authorized 
or  employee  of  such  agency ; 

(3)  The  written  request  describes  the  official  purpose  for  which  the  in- 
formation is  needed : 

(4)  The  requesting  agency  agrees  not  to  disclose  further  unless — 

(i)  The  other  agency  has  obtained  the  consent  of  the  affected  person 
to  the  proposed  disclosure ;  or 

(ii)    The  other  agency  has  receievd  a  written  statement  from  the 
Solicitor  agreeing  to  the  proposed  disclosure. 

(d)  Court-ordered  disclosure.  The  Department  shall  disclose  any  mineral  re- 
source information  when  so  ordered  by  a  Federal  court. 

(e)  Disclosure  ivithin  the  Department.  A  Department  office,  officer,  or  employee 
may  disclose  any  mineral  resource  information  to  another  Department  office, 
officer,  or  employee  with  an  official  need  for  the  information. 

(f )  Disclosure  with  consent.  Mineral  resource  information  subject  to  confiden- 
tial treatment  may  be  disclosed  whenever  the  Department  obtains  prior  consent  of 
each  affected  person. 
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§2.28    Safeguarding  of  mineral  resource   information;   penalty  for  wrongful 
disclosure. 

(a)  No  Department  officer  or  employee  may  disclose,  or  use  for  his  private  gain 
or  advantage,  any  mineral  resource  information  in  his  possession,  or  to  which 
he  gained  access,  by  virtue  of  his  official  position  or  employment,  except  as  au- 
thorized by  this  subpart. 

(b)  Department  officers  or  employees  who  have  custody  or  possession  of  min- 
eral resource  information  shall  take  appropriate  measures  to  protect  such  in- 
formation from  improper  disclosure. 

(c)  Violation  of  paragraphs  (a)  and  (b)  of  this  section  shall  constitute 
grounds  for  dismissal,  suspension,  fine,  or  other  adverse  personnel  action.  Willful 
violations  of  paragraph  (a)  may  result  in  criminal  prosecution  under  18  U.S.C. 
1905  or  other  applicable  statutes. 

(d)  Each  contractor  with  the  Department  or  any  subcontractor  of  such  con- 
tractor, and  each  employee  of  the  contractor  or  subcontractor,  who  is  furnished 
mineral  resource  information  by  the  Department  shall  use  or  disclose  such 
information  only  as  permitted  by  the  contract  under  which  the  information  was 
furnished.  Any  violation  of  this  paragraph  shall  constitute  grounds  for  debar- 
ment or  suspension  of  the  contractor  or  subcontractor  or  the  contractors  or  sub- 
contractor's employee  in  question.  Willful  violation  of  this  paragraph  may  result 
in  criminal  prosecution. 

§2.30    Special  rules  governing  certain  information  concerning  coal  obtained 
under  the  Mineral  Leasing  Act. 

(a)  Definitions.  As  used  in  this  §2.30;  (1)  "Act"  means  the  Mineral  Leasing 
Act  of  February  25,  1920,  as  amended  by  the  Act  of  August  4,  1976.  P.L.  94-377 
(30  U.S.C.  §181  etseq). 

(2)  "Exploration  license"  means  a  license  issued  by  the  Secretary  of  the 
Interior  to  conduct  coal  exploration  operations  on  lands  subject  to  the  Act  pur- 
suant to  the  authority  in  section  2(b)  of  the  Act,  as  amended  (30  U.S.C.  201(b) ). 

(3)  "Fair  market  value  of  coal  to  be  leased"  means  the  fair  market  value  of 
coal  as  determined  by  the  Secretary  of  the  Interior  underlying  leasing  tracts 
offered  in  general  lease  sales  or  reserved  and  offered  for  lease  to  public  bodies, 
including  Federal  agencies,  rural  electric  cooperatives,  or  non-profit  corporations 
controlled  by  any  of  such  entities,  pursuant  to  section  2(a)  of  the  Act  (30 
U.S.C.  201(a)(1)). 

(b)  Applicability.  (1)  This  section  applies  to  the  following  categories  of  min- 
eral resource  information — 

(i)  Category  A.  Information  and  data  provided  to  or  obtained  by  a  bureau 
under  section  2(b)  (3)  of  the  Act  by  the  holder  of  a  coal  exploration  license. 

(ii)  Category  B.  Information  and  data  purchased  by  a  bureau  from  commercial 
or  other  sources  pursuant  to  section  8A(b)  of  the  Act,  and  information  and  data 
developed  by  the  United  States  Geological  Survey  under  an  exploratory  program 
authorized  by  Section  8A  of  the  Act ; 

(iii)  Category  C.  Information  and  data  obtained  from  commercial  sources 
while  not  under  contract  with  the  United  States  Government ; 

(iv)  Category  D.  Information  and  data  provided  to  the  Secretary  by  a  Fed- 
eral department  or  agency  pursuant  to  section  8A  (e)  of  the  Act ;  and 

(v)  Category  E.  The  fair  market  value  of  coal  to  be  leased  and  comments  re- 
ceived by  the  Secretary  with  respect  to  such  value. 

(c)  Availability  of  data  and  information.  Information  obtained  by  the  De- 
partment from  various  sources  shall  be  made  available  to  the  public  as  follows — 

(1)  Category  A — Information.  All  coal  data  and  information  in  Category  A 
furnished  to  the  Secretary  by  the  holder  of  an  exploration  license  under  Section 
2(b)  (3)  ot  the  Act  shall  not  be  disclosed  to  the  public  until  after  the  areas  to 
which  the  data  and  information  pertains  have  been  leased  by  the  Department, 
or  until  the  Secretary  determines  that  release  of  the  information  to  the  public 
would  not  damage  the  competitive  position  of  the  licensee,  whichever  comes  first. 

(2)  Category  B — Information.  Mineral  resource  data  and  information  in  Cate- 
gory B  purchased  by  a  bureau  from  commercial  or  other  sources  shall  be  made 
available  to  the  public  in  accordance  with  the  terms  and  conditions  of  the  contract 
or  purchase  agreement. 

(3)  Category  C — Information.  Confidential  and  proprietary  data  and  mineral 
resource  information  in  Category  C  purchased  from  commercial  sources  not  under 
contract  with  the  United  States  Government  shall  not  be  made  available  to  the 
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public  until  after  the  areas  to  which  the  information  and  data  pertain  have  been 
leased  by  the  Department. 

(4)  Category  D — Information.  Confidential  and  proprietary  mineral  resource 
data  and  information  in  Category  D  obtained  pursuant  to  section  8A(e)  of  the 
Act  shall  be  made  available  to  the  public  under  the  terms  and  conditions  agreed 
to  by  the  head  of  the  department  or  agency  from  whom  the  information  is 
requested. 

(5)  Category  E — Information.  Category  E  shall  not  be  made  public  until  the 
lands  have  been  leased. 


IV.  SELECTED  CORRESPONDENCE  AND  STATEMENTS 

FEDERAL   COAL   LEASING   POLICY 

U.S.    Senate, 
Committee  on  Interior  and   Insular  Affairs, 

Washington,  D.C.,  January  28, 1976. 
Hon.  Thomas  S.  Kleppe, 

Secretary  of  Interior,  Department  of  Interior, 
Washington,  D.C. 

Dear  Mr.  Secretary  :  I  am  pleased  that  we  have  both  been  able  to  rearrange 
our  schedules  so  that  you  will  testify  before  the  Subcommittee  on  February  16. 

Thank  you  for  sending  me  your  January  26  statement  on  coal  leasing  policy. 
As  a  general  outline,  it  is  a  positive  step  forward  from  past  Departmental  policies. 
However,  I  am  sure  you  realize  that  the  critical  elements  in  successful  implemen- 
tation of  the  policy  will  be  the  specific  regulations  adopted  for  (1)  mining  opera- 
tions and  reclamation  and  (2)  diligent  development  and  continuous  operation 
standards.  You  are  already  aware  that  Senators  Jackson,  Haskell  and  I  have 
serious  misgivings  about  the  surface  mining  regulations.  The  proposals  published 
on  September  5  are  totally  inadequate.  I  am  enclosing  a  copy  of  the  statement 
which  I  placed  in  the  Congressional  Record  last  December  about  these  regula- 
tions. I  will  not  repeat  the  points  set  out  in  these  materials  other  than  to  note 
that  the  proposed  regulations  do  not  contain  any  reclamation  and  performance 
standards  whatsoever. 

The  proposed  diligent  development  and  continuous  operation  regulations  pub- 
lished on  December  31  are  also  deficient.  I  am  particularly  troubled  by  the  fact 
that  the  requirements  for  continuous  operation  could  allow  a  lease  to  be  held 
for  over  one  hundred  years.  While  the  Department  has  stated  that  the  advance 
royalty  terms  which  are  based  on  a  40-year  development  program  will  be  sufficient 
incentive  to  assure  more  rapid  production,  this  position  appears  inconsistent 
with  the  provisions  of  section  7  of  the  Mineral  Leasing  Act  of  1920  (30  U.S.C. 
207)  that  the  annual  advance  royalty  will  be  "in  lieu  of  the  provision  *  *  *  re- 
quiring continuous  operations.  *  *  *"  It  appears  that  if  the  lessee  met  the  con- 
tinuous operation  requirements  of  the  regulation,  he  would  not  have  an  obligation 
to  pay  any  advance  royalties.  Furthermore,  I  see  no  requirement  that  the  esti- 
mated recoverable  coal  reserves  in  the  logical  mining  unit  be  determined  and 
made  public.  Absent  such  data  there  is  no  way  to  tell  if  the  requirements  of  the 
regulations  are  being  met.  I  plan  to  give  you  more  detailed  comments  on  these 
regulations  soon. 

I  assume  you  are  aware  of  the  discrepancies  between  the  definition  of  "logical 
mining  unit"  in  the  regulations  applicable  to  the  Bureau  of  Land  Management 
and  those  applicable  to  the  Geological  Survey. 

While  I  applaud  the  proposed  rulemaking  on  preference  right  leases  on  Janu- 
ary 19,  I  am  not  convinced  that  the  Department  has  a  mandatory  duty  under 
the  Mineral  Leasing  Act  of  1920  to  issue  a  lease  to  a  permittee  who  shows  that 
he  has  found  coal  in  "commercial"  quantities.  The  notice  of  proposed  rulemaking 
states  that  the  Department  has  concluded  that  the  Secretary  has  such  a  duty 
despite  the  basically  discretionary  nature  of  mineral  leasing  under  the  1920  Act 
and  the  directive  in  the  National  Environmental  Policy  Act  of  1969  that  all 
agencies  of  the  Federal  Government  interpret  and  administer  public  laws  of  the 
United  States  "to  the  fullest  extent  possible"  in  accordance  with  the  policies 
set  out  in  that  act.  Please  furnish  me  with  any  legal  memoranda  or  other  analyses 
which  were  used  to  reach  this  conclusion  by  the  Department. 

Finally,  I  agree  with  your  statement  to  the  American  Mining  Congress  that 
the  issue  of  Federal  surface  mining  legislation  must  be  settled.  I  am  convinced 
that  no  more  Federal  coal  should  be  leased  except  if  the  interim  criteria  are  met, 
until  there  is  a  Federal  law  governing  surface  mining  and  reclamation  of  Federal 
coal  and  a  revision  of  the  coal  leasing  laws. 

(89) 
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While  I  will  continue  to  work  for  such  legislation,  I  appreciate  your  willingness 
to  work  with  the  Congress.  I  agree  with  the  general  outlines  of  the  program  which 
you  have  proposed.  I  hope  that  ultimately  we  will  be  able  to  agree  on  the  specifics. 
I  am  looking  forward  to  working  with  you  on  this  vitally  important  issue. 
Very  truly  yours, 

Lee  Metcalf, 
Chairman,  Subcommittee  on  Minerals,  Materials  and  Fuels. 


U.S.  Department  of  the  Interior, 

Office  of  the  Secretary, 
Washington,  D.C.,  March  9, 1916. 
Mr.  Henry  Eschwege, 

Director,  Resources  and  Economic  Development  Division, 
U.S.  General  Accounting  Office,  Washington,  D.C. 

Dear  Mr.  Eschwege  :  We  have  reviewed  your  proposed  report  to  the  Congress 
entitled  "Impact  of  Federal  Coal  Resources  on  Meeting  Coal  Production  Goals 
Uncertain,"  and  enclose  our  comments  on  it  While  we  concur  with  the  general 
conclusion  of  the  draft  report  that  actions  to  develop  the  Nation's  coal  resources 
should  be  undertaken  only  with  adequate  knowledge  and  appreciation  of  the 
need  and  consequences,  both  economic  and  environmental,  for  such  development, 
we  feel  that  major  initiatives  now  underway  adequately  address  most  of  the  valid 
points  raised. 

As  you  know,  a  new  comprehensive  Federal  coal  leasing  policy  was  announced 
on  January  26,  1976,  copy  enclosed,  to  promote  orderly  development  of  public 
energy  resources.  This  policy  will  be  implemented  on  a  gradual  and  logical 
basis,  and  is  designed  to :  help  keep  national  energy  costs  down  by  permitting 
timely  and  efficient  development  of  Federal  coal  by  leasing  only  when  needed ; 
provide  a  proper  balance  between  the  national  policy  requirement  for  utilization 
of  the  Nation's  most  abundant  fossil  fuel  and  preservation  of  the  environment ; 
discourage  private  holdings  of  excessive  reserves  of  Federal  coal  by  implemen- 
tation of  diligent  development  regulations  requiring  timely  development  or 
relinquishment;  provide  for  issuance  of  preference  right  leases  under  a  defi- 
nition of  commercial  quantities ;  return  fair  market  value  to  the  taxpayer 
through  competitive  bid  sale  of  coal  leases;  and  obtain  public  participation  in 
the  Federal  coal  decision  process. 

The  new  policy  will  include  these  steps :  Adoption  of  the  Energy  Minerals 
Activity  Recommendation  System  (EMARS),  which  requires  careful  analysis 
to  determine  need  for  coal  and  to  minimize  environmental  impacts ;  adoption 
of  a  totally  competitive  leasing  system,  under  which  no  new  coal  prospecting 
permits  will  be  granted ;  development  of  final  regulations  governing  conditions 
under  which  mining  operations  and  post-mining  reclamation  must  take  place ; 
preparation  of  regional  environmental  impact  statements,  wherein  groups  of 
coal  and  coal-related  actions  are  proposed  in  a  defined  geographical  area ; 
continuation,  until  the  new  coal  leasing  system  has  been  implemented,  of  the 
short-term  leasing  criteria  that  has  been  in  effect  since  February  1973,  to 
allow  leasing  for  ongoing  mining  operations  or  to  meet  near-term  reserve 
requirements ;  promulgation  of  effective  diligent  development  standards ;  estab- 
lishment of  a  firm  definition  for  commercial  quantities  to  determine  the  Mineral 
Leasing  Act;  and  removal  under  controlled  conditions  of  the  Federal  coal 
leasing  moratorium  that  has  been  in  effect  since  early  1971. 

These  steps  address  a  number  of  the  recommendations  made  in  the  draft 
GAO  report.  Attached  are  comments  on  these  recommendations,  arranged  in 
the  order   presented   in   the  draft  report  digest.   We   have   separately   trans- 
mitted editorial  comments  for  consideration  in  preparing  the  final  audit  report. 
We  appreciate  the  opportunity  to  review  the  report  in  draft  form. 
Sincerely, 

W.  W.  Lyons, 
Deputy  Under  Secretary  of  the  Interior. 
Attachments. 
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DEPARTMENT     OF    THE     INTERIOR     COMMENTS    OX     GAG     DRAFT     REPORT     ENTITLED 

"Impact  of  Federal  Coal  Resources  ox  Meeting  Coal  Production  Goals 
Uncertain" 

actions  needed  prior  to  decision  to  lease 

GAO  recommended  that  the  Secretary  of  the  Interior  defer  a  decision  to 
resume  Federal  coal  leasing  until  Interior  is  prepared  to  judge  Federal  coal 
needs  in  the  light  of  national  production  goals  and  the  production  potential 
from  existing  leases.  To  accomplish  this  objective  GAO  makes  the  following 
recommendations.  Our  comments  thereon  are  presented  below. 

Recommendation 

Specify  what  demands  will  be  placed  on  Federal  coal  resources  in  meeting 
the  President's  goal  of  doubling  coal  production  by  1985. 

Comments 

Project  Independence  called  for  Federal  coal  resources  to  supply  150  to 
200  million  tons  by  1985.  This  was  based  upon  a  past  growth  trend  in  the 
demand  and  supply  of  coal  and  on  assumptions  that  the  price  of  oil  and  gas 
will  continue  to  increase  and  no  new  breakthrough  will  be  made  in  solar. 
atomic,  or  other  sources  of  energy.  It  is  impossible  to  specify  exact  demands 
on  Federal  coal  beyond  saying  that  it  is  anticipated  that  greater  amounts  of 
coal  will  come  from  Federal  lands. 

Recommendation 

Require  lessees  and  permittees  holding  preference  rights  to  furnish  informa- 
tion on  (1)  reserve  holdings,  (2)  production  plans.  (3)  reasons  and  justifica- 
tions   for    nonproduction,    and    the    need,    if   any.    for    additional    Federal    coal 

reserves. 

Comments 

All  lease  applicants  are  required  to  furnish  information  on  their  production 
plans.  However,  the  difficulty  is  that  lease  applicants  generally  do  not  have 
firm  production  plans  because  they  cannot  enter  into  any  contractual  obliga- 
tions to  supply  coal  before  they  have  a  Federal  lease. 

We  do  not  require  information  on  private  reserve  holdings.  Legislative 
action  would  be  needed  before  present  lease  holders  could  be  required  to 
furnish  the  suggested  information  on  their  private  holdings.  We  do  obtain 
acreage  information  on  and  production  plans  on  Federal  holdings. 

The  new  diligence  regulations  proposed  by  the  Department  include  provi- 
<ions  which  require  lessees  to  go  into  production  within  a  specified  i>criod. 
Reasons  for  not  meeting  these  requirements  will  have  to  be  justified  by  the 
Lessees.  Also,  with  respect  to  requests  for  suspension  of  operations,  we  do 
require  the  lessees  to  provide  justification. 

ACTIONS    NEEDED    PRIOR    TO    NEW    LEASING 

GAO  recommended  that  the  Secretary  of  the  Interior  defer  issuing  new 
leases  until  Interior  establishes  a  workable  and  effective  administrative  mecha- 
nism for  implementing  a  Federal  coal  leasing  program.  To  accomplish  this  objec- 
tive GAO  made  the  following  recommendations. 

/'<  eommeniatiom 

Establish  a  leasing  schedule  which  would  indicate  the  timing  and  magnitude 
of  lease  sales,  and  promote  orderly  administration  of  the  program. 

Comments 

A  process  to  establish  the  timing  and  magnitude  of  lease  sales  is  incorporated 
into  the  Department's  proposed  Federal  coal  leasing  program  which  was  an- 
nounced by  the  Secretary  on  January  26.  Although  all  details  of  the  program 
have  not  vet  been  developed,  the  new  Energy  Minerals  Activity  Recommendation 
System  (JCMARS)  will  provide  that  each  BLM  district  manager  prepare  a 
recommendation  of  proposed  leasing  tracts  based  on  nominating  areas  found 
suitable  for  coal  development  through   the  BLM  planning  system.  The  district 
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recommendations  will  be  sent  to  the  appropriate  BLM  State  office  where  they  will 
be  combined  to  form  State  leasing  recommendations.  The  State  offices  then  send 
the  composite  recommendations  to  the  Washington  office  where  they  will  be 
combined  into  a  proposed  Federal  coal  leasing  schedule.  Upon  concurrence  of  the 
Secretary  of  the  Interior  the  leasing  schedule  will  be  sent  back  to  the  respective 
States  with  the  Washington  office  recommendations  and  directives.  Public 
announcements  of  future  Federal  coal  leasing  will  then  be  made  in  accordance 
with  this  schedule  which  identifies  the  timing,  number,  and  location  of  lease 
sales.  It  must  be  recognized,  however,  that  future  market  demands  for  coal, 
alternative  sources  of  supply,  and  many  other  factors  will  govern  the  actual 
amount  of  coal  lease  sales  from  Federal  lands. 

Recommendation 

Seek  a  change  in  the  law  that  would,  for  future  leases,  permit  adjusting  lease 
terms  more  frequently  than  after  a  20-year  primary  term. 

Comments 

The  Department  of  the  Interior  has  repeatedly  taken  the  position  that  the 
primary  lease  term  should  be  less  than  the  indefinite  period  presently  specified 
in  the  1902  Mineral  Leasing  Act.  We  have  testified  that  the  primary  lease  terms 
should  be  20  years  with  a  10-year  readjustment  period. 

Recommendation 

Discontinue  the  practice  of  issuing  coal  leases  that  permit  lessees  to  defer  or 
suspend  mining  operations  on  Federal  lands  unless  lessees  can  justify  that 
development  or  operations  should  be  deferred  or  suspended. 

Comments 

The  Department's  proposed  diligence  regulations  (40  FR  60070),  December  31, 
1975,  will  apply  to  both  new  and  existing  leases  when  adopted.  These  regulations 
will  provide  a  very  strong  incentive  to  actively  develop  the  mine  and  to  maintain 
production  after  the  mine  is  in  operation  by  providing  for  the  payment  of  advance 
royalties  based  on  a  schedule  of  production  sufficient  to  exhaust  the  deposit 
within  40  years.  With  respect  to  lease  suspensions,  section  39  of  the  Mineral 
Leasing  Act  provides  authority  for  suspending  a  lease  for  conservation  reasons. 
We  view  this  provision  as  essential  to  the  management  of  publicly  owned  mineral 
resources. 

Recommendation 

Discontinue  the  practice  of  issuing  new  prospecting  permits  with  preferential 
rights  to  leases  and  award  leases  only  on  a  competitive  basis. 

Comments 

On  January  20,  1976  Secretary  Kleppe  announced  the  implementation  of  a 
new  Federal  coal  leasing  policy.  The  new  policy  will  include  adoption  of  a 
totally  competitive  leasing  system,  under  which  no  new  coal  prospecting  permits 
will  be  granted. 

Recommendation 

Direct  a  coal  drilling  program  which  would  provide  data  for  the  development 
and  implementation  of  a  systematic  plan  for  appraising  coal  resources  and 
in  sure  implementation  of  planned  and  coordinated  drilling  through  federally 
financed  activities.  Data  produced  through  wholly  financed  activities  should 
be  made  available  for  public  inspection. 

Comments 

There  are  several  Government-financed  coal  drilling  programs  which  are  coor- 
dinated under  the  EMAKS  system.  The  Geological  Survey  conducts  drilling  to 
develop  geologic  maps  on  coal  occurrence.  Expansion  of  this  program  is  necessary 
lo  supply  the  Government  with  additional  data  to  facilitate  the  coal  leasing 
program. 

The  BLM  has  the  Energy  Minerals  Rehabilitation  Inventory  and  Analysis 
(EMHIA)  program  which  Is  primarily  used  for  determining  the  reclamation 
potential  of  potential  surface  mining  areas.  Additional  coal  resource  data  may  be 
developed  as  a  result  of  this  program. 

All  of*  these  activities  are  designed  to  provide  resource  evaluation  data  only. 
The  resulting  information  is  available  for  public  inspection. 
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.JF.h%dra!KGAO/eVort  does  not  distinguish  between  mineral  exploration 
evaluation  data,  and  mine  development  data.  Acquisition  of  detailed  mine  dcv lop- 
ment  data  is  properly  the  function  of  the  private  sector.  aeveiop 

Recommendation 

PffortOV»w  H?rwnental  guidance,  as  t0  Priorities  and  geographical  focus  of  work 
efforts  by  the  Interior  agencies  for  mineral  classification  and  mapping  drilling 
programs,  and  multiple-use  planning.  v     ^  UI1111I1*> 

Comments 

At  present  Survey's  coal  classification  and  evaluation  efforts  have  been  largely 
dictated  by  the  distribution  of  coal  basins  and  the  pattern  of  Federal  land  owner- 
?  ll^°r  *    °    is  in  the  western  united  States.  Specific  targets  are  provided 

by  BLM  priority  areas.  These  include  those  areas  in  which  industry  has  shown 
the  greatest  interest  in  leasing. 

In  accordance  with  the  instructional  memorandum  of  March  24,  1975  Survey 
is  proceeding  to  define  known  coal  leasing  areas  and  coal  resource  occurrence 
maps  and  coal  development  potential  overlays  in  these  priority  areas  At  our 
present  capacity,  however,  Survey  is  concentrating  in  detail  on  two  areas  in 
which  subregional  environmental  impact  statements  are  complete  or  Hearing 
completion.  These  are  the  eastern  Powder  River  Basin  and  northwestern  Colo- 
rado. Data  acquisition  and  compilation  has  also  been  done  in  Utah,  southern 
Wyoming,  Montana,  and  North  Dakota.  However,  it  is  not  sufficient  to  provide 
the  basis  for  tract  selection  and  evaluation. 

Under  EMARS,  nominations  of  areas  of  high  interest  will  guide  the  placing 
of  priorities  in  mapping  mineral  classification,  drilling  programs,  and  multiple- 
use  planning. 

Recommendation 

Use  leasing  systems  other  than  bonus  bidding,  such  as  profit  sharing  or 
royalty  bidding,  in  situations  of  great  uncertainty  and  inadequate  competition 
to  help  minimize  the  risks  of  the  public  receiving  less  than  fair  market  value. 

Comments 

Leasing  systems  other  than  bonus  bidding,  such  as  profit  sharing  or  royalty 
bidding,  in  situations  of  greater  uncertainty  and  inadequate  competition  may 
have  serious  negative  effects.  For  example,  royalty  bidding  may  encourage 
companies  to  abandon  marginal  resources  or  result  in  early  mine  closedowns, 
leaving  significant  resources  unrecovered.  Profit-sharing  has  many  problems, 
not  the  least  of  which  is  high  administrative  costs.  The  Dei>artment  is  looking 
at  other  methods  to  assure  a  fair  market  return  for  the  public  in  situations 
where  inadequate  competition  may  exist. 

Recommendation 

Have  the  Director.  Geological  Survey,  acquire  from  lessees  the  economic  and 
cost  data  it  needs  to  value  coal  areas. 

Comments 

We  are  exploring  what  data  may  be  needed,  if  any,  from  existing  lessees 
in  order  to  improve  Survey's  capability  to  value  tracts  to  be  offered  for  sale. 

Reoommerfddtion 

Revise  the  coal  leasing  regulations  as  proposed  in  December  1074  to  (1) 
clearly  define  what  constitutes  diligent  development  and  logical  mining  units, 
(2)  specify  the  period  of  time  permitted  for  the  performance  of  development 
and  the  commencement  of  continuous  operations,  and  (3)  in  addition  to  mining 
plans,  require  lessees  to  submit  exploration  and  development  plans  for  approval 
and  to  justify  deviations  from  approved  plans. 

Comments 

The  proposed  regulation  amendments  concerning  diligent  development  and 
continuous  operations  as  published  in  llie  Federal  Register  i  vol.  40,  Nfo.  251, 
Wednesday,  December  31,  l!>7f>,  p.  (i(H)70)  do  clearly  define  diligent  development 
and  logical  mining  units.  They  also  specify  the  period  of  time  permitted  for 
the  performance  of  development  and  the  commencement  of  coniinuons 
operations. 

Existing  regulations  (4'A  ('Fit.  perl  '-'.''>  I  require  that  lessees  submit  exploration 
and  development    plans  in  addition  to  mining  plans  for  approval  and  that   they 
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justify  deviation  from  approved  plans.  These  regulations  are  being  substantially 
updated  (see  40  FR  41071,  September  5,  1975). 

Recommendation 

Have  the  Director.  Geological  Survey,  establish  criteria  for  guidance  of  per- 
sonnel responsible  for  administering  the  diligent  effort  requirement  and  the  es- 
tablishment of  logical  mining  units. 

Comments 

Much  of  GAO's  criticism  with  respect  to  the  early  version  of  the  diligent  de- 
velopment regulations  involves  the  discretion  left  to  the  mining  supervisors  on 
the  activities  that  constitute  diligence.  The  recently  published  proposed  rulemak- 
ing establishes  a  clear  standard  for  diligence  of  product  of  one-fortieth  of  esti- 
mated recoverable  logical  mining  unit  (LMU)  reserves  within  10  years  after 
lease  issuance  or  the  effective  date  of  the  regulations. 

During  1075,  the  Survey  drafted  preliminary  guidelines  for  establishing  LMU's, 
which  will  be  revised  and  completed  based  on  final  rulemaking. 

Recommendation 

Have  the  Director.  Geological  Survey,  establish  standards  of  data  reliability 
for  use  in  the  mineral  classification  and  mapping  programs.  The  standards 
should  be  sufficiently  high  to  protect  the  public  interest  in  the  leasing  of  public 
land  for  the  extraction  of  coal. 

Comments 

The  Director  has  formally  established  with  Bureau  of  Mines  definitions  of 
-reserves  and  resources  and  the  quality  control  required. 

Because  the  Bureau  and  the  Geological  Survey  both  collect  important  in- 
formation about  minerals,  a  common  terminology  is  essential  to  evaluate  the 
data  for  governmental  planning.  The  new  definitions  extend  those  officially 
adopted  in  1943  and  later  used  by  the  Paley  Commission  to  assess  the  Nation's 
mineral  resources. 

The  classification  system  agreed  upon  by  the  Bureau  and  the  Survey  is  based 
on  two  key  criteria  :  the  extent  of  geologic  knowledge  about  the  resource ;  and 
the  economic  feasibility  of  its  recovery. 

A  further  refined  system  of  terminology  and  standards  for  use  in  estimating 
coal  resources  and  reserve  figures  is  presently  being  developed  jointly  between 
Survey  and  the  Bureau.  The  system  will  provide  a  clarification  of  terminology 
and  set  forth  general  guidelines  in  calculating  resource  estimates.  The  predicta- 
bility of  coal  bed  continuity  spans  a  broad  range  of  variability.  No  method 
employing  a  set  of  fixed  evaluation  parameters  is  satisfactory.  The  general 
guideline  standards  are  judged  to  produce  a  reasonable  balance  between  the 
accuracy  and  the  evaluation  costs.  The  public's  interests  are  best  served  when 
an  experienced  professional  is  present  to  judge  when  a  departure  from  these 
standards  is  warranted  to  maintain  this  balance. 

Instructions  for  leasable  mineral  data  control  were  transmitted  to  Survey's 
Conservation  Division  field  offices  on  December  1,  1969,  as  supplemented  June 
3  8.  1973.  by  the  Chief.  Conservation  Division. 

Standards  for  mineral  land  classification  for  coal  are  published  as  FSGS 
Circular  033  (1970).  Revision  of  this  circular  and  definition  of  similar  stand- 
aids  for  coal  evaluation  are  presently  in  progress.  Known  coal  leasing  areas 
may  contain  indicated  coal.  Tracts  offered  for  lease  should  ideally  only  contain 
measured  reserves.  This  would  require  drilling  on  half  mile  centers  or  one  hole 
for  each  100  acres  offered:  At  present  we  do  not  have  enough  capacity  to  handle 
extensive  drilling,  but  funds  will  be  requested  if  necessary  to  meet  those  standards 
once  the  size  and  timing  of  the  Departmental  coal  leasing  program  is  established. 

in  addition,  the  Survey,  by  internal  memoranda  suggested  rules  and  stand- 
ardized interpretations  has  established  a  comprehensive  mechanism  for  In- 
suring the  consistency  and  reliability  of  coal  reserve-resource  calculations  and 
assessments.  A  summary  of  Survey's  efforts  in  this  regard,  and  significant  interim! 
memoranda,  were  provided  to  GAO  to  illustrate  the  detail  and  complexity  of  such 
efforts. 

Recommendation 

To  insure  the  effectiveness  of  multiple-use  planning  have  the  Director  of 
Bureau  Land  Management  give  priority  to  completing  the  management  frame- 
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work  plans  in  the  coal  priority  areas  and  assess  the  usefulness  of  those  plans 
already  completed  for  these  areas. 

Comments 

The  completion  of  the  management  framework  plans  in  coal  priority  areas 
and  the  assessment  of  the  usefulness  of  those  plans  already  completed  for 
those  areas  have  been  of  high  priority  in  the  Bureau  of  Land  Management  for 
several  years. 

ACTIONS    NEEDED    TO   FURTHER   PROMOTE   EFFECTIVE   PROGRAM    ADMINISTRATION 

To  further  promote  effective  program  administration,  GAO  recommended  that 
the  Secretary  take  the  following  actions.  The  report  states  that  these  actions 
would  not  necessarily  have  to  be  accomplished  prior  to  resuming  coal  leasing 

Recom  men  da  t  ion 

Issue  special  use  permits  for  coal  exploration  under  which  exploratory  work 
could  be  done  and  financed  by  the  private  sector  with  Government  approval. 
A  permittee  should  be  required  to  allow  other  interested  parties  to  share  in  the 
drilling  costs  and  results.  All  geotechnical  data,  including  interpreted  data, 
should  be  available  to  the  Government. 

Comments 

Our  Solicitor's  Office  has  advised  that  special  land  use  permits  cannot  be  used 
for  mineral  exploration  because  statutory  authority  exists  for  this  purpose  in 
the  form  of  prospecting  permits.  The  Department  is  considering  development  of 
regulations  governing  industry  acquisition  of  geological  information  on  uuleased 
public  lands.  Included  in  these  considerations  are  provisions  which  will  allow 
sharing  of  drilling  costs  and  results,  including  Government  access  to  the  data. 

Recommendation 

After  analyzing  lessee  and  permittee  responses  required  in  the  earlier  recom- 
mendations, take  appropriate  action  to  address  the  problem  hindering  timely 
development  and  require  lessees  to  begin  production  in  paying  commercial  quan- 
tities within  a  specified  period  of  time  or  relinquish  the  lease. 

Comments 

The  proposed  diligent  development  and  continuous  operations  regulations. 
when  adopted,  will  apply  to  new  and  existing  leases.  These  regulations  will 
encourage  timely  development  and  the  initiation  of  production  within  a  specified 
time  and  will  make  the  lease  subject  to  cancellation  of  diligent  development  and 
continuous  operations  regulations  are  not  followed.  However,  as  authorized  by 
statute,  advance  royalties  may  be  required  in  lieu  of  continuous  operations. 

Recommendation 

Have  the  Solicitor  rule  at  an  early  date  on  whether  the  Department  is  legally 
bound  to  issue  leases  to  permittees.  If  the  ruling  does  not  support  the  permittees' 
tights  to  leases,  the  coal  areas,  if  leased,  should  be  leased  competitively.  If  the 
ruling  is  in  favor  of  the  permittees'  rights  to  the  leases  Inferior  should  issue 
them  only  after  (1)  commercial  quantities  have  heen  clearly  defined  and  the 
permittee  has  furnished  evidence  to  the  satisfaction  of  Survey  that  coal  exists 
in  commercial  quantities  on  each  of  the  i>ennit  sites  and  (2)  the  permittee  has 
furnished  evidence  that  a  need  exist S  for  additional  coal  reserves,  and  thai  pro- 
duction is  planned  to  begin  within  a  reasonable  time  from  the  date  of  the  lease. 

It  is  the  Departmental  position  that  a  prospecting  permittee  who  shows  to  the 
Secretary  that  the  lands  subject  to  the  permit  contain  coal  in  commercial  quanti- 
ties is  entitled  to  a  lease  of  all  or  a  portion  of  the  lands  embraced  within  the 
permit  area.  The  Department  is  in  the  process  of  promulgating  regulations  which 
define  commercial  quantities  and,  as  in  the  past,  will  continue  to  require,  in 
accordance  with  the  statute,  that  the  permittee  furnish  evidence  that  coal  exists 
in  such  so-defined  quantities.  The  proposed  regulations  require  in  effect  thai  the 
permittee  show  that  bis  estimated  revenues  will  exceed  his  estimated  costs. 
including  the  costs  of  complying  with  all  lease  terms. 

The  Departmeni  has  do  authority  to  require  a  coal  prospecting  permittee  to 
furnish  evidence  that  a  need  exists  for  additional  coal  reserves  ;i<  :i  condition  to 
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issuing  a  lease.  The  Department  will  require  production  to  begin  in  a  reasonable 
time  by  incorporating  diligence  regulations  into  the  lease  terms. 

Recommendation 

To  help  discourage  speculation  in  public  coal  lands,  issue  regulations  to  pre- 
vent abuses  of  the  rights  to  assign  leases.  These  regulations  should  provide  for 
full  disclosure  by  the  assignor  of  financial  dealings  regarding  the  assignment, 
the  submission  by  the  assignee  of  a  development  plan  to  the  Department,  and 
readjustment  of  lease  terms  and  conditions  where  warranted  by  conditions  exist- 
ing at  the  time  of  assignment. 

Comments 

The  Secretary  has  discretionary  power  in  the  approval  of  coal  lease  assign- 
ments and,  in  the  exercise  of  such,  does  require  the  assignee  to  meet  certain 
requirements.  The  GAO  recommendation  presupposes  that  speculation  with 
assigned  leases  is  due  to  the  assignment  process  itself.  This  is  not  the  case. 
Lease  speculation  is  independent  of  the  ability  to  assign  leases.  The  Depart- 
ment's proposed  diligence  regulations  will  apply  to  all  leases  including  those 
which  have  been  assigned.  Furthermore,  we  view  the  assignment  authority  as 
essential  to  the  orderly  development  of  public  coal  lands  since  it  allows  develop- 
ers to  assemble  contiguous  reserve  blocks  in  areas  having  complex  surface  and 
subsurface  ownership  patterns. 

Recom  mendation 

Have  the  Directors  of  the  Bureau  and  Survey  assess  the  impact  which  the 
deferment  of  non-coal  activities  by  Survey  has  had  on  the  overall  quality  of 
the  management  framework  plans,  and  the  administration  of  mineral  leases 
and  take  appropriate  actions  to  address  weaknesses  in  these  programs. 

Comments 

The  Survey's  memorandum  dated  March  24,  1975,  referred  to  on  page  52  of 
the  GAO  report,  appears  to  have  been  misinterpreted.  The  purpose  of  this  memo 
was  to  redirect  personnel  from  low  priority  work  to  work  with  higher  priority, 
and  in  fact  coal  was  considered  to  have  a  high  priority.  However,  the  Chief  was 
well  aware  of  other  obligations  which  also  had  priorities,  and  he  directed  his 
Area  Geologists  to  observe  these  priorities  also.  The  Chief  on  page  3,  last  para- 
graph, of  the  memo  of  March  24,  1975,  instructed  that  "We  must  continue  sim- 
ilar wark  related  to  classification  and  particularly  evaluation  of  mineral  fluids 
(KOS-KGRA's),  clear-listing  of  lease  applications,  mineral  reports  to  land- 
managing  agencies  and  work  related  to  or  in  direct  support  of  lease  manage- 
ment. Where  Area  Geologists  also  have  functions  on  Outer  Continental  Shelf 
lands,  they  must  also,  of  course,  receive  high  priority."  KGRA's,  KGS's,  and  one 
addition  to  a  known  potash  area  have  been  classified  since  March  24,  1975. 

Systematic  formal  mineral  land  classification  field  work  has  been  postponed  as 
opposed  to  evaluation  field  work  in  support  of  mineral  leasing. 

In  the  area  of  lease  management,  the  impact  of  the  non-energy  program  capa- 
bility lias  been  assessed  through  the  budget  process.  The  fiscal  year  1976  budget 
includes  minor  increases  for  both  the  energy  and  non-energy  programs  in  mineral 
lease  administration.  However,  the  fiscal  year  1977  budget  includes  a  substantial 
increase  in  the  energy  program  which  will  result  in  reprogramming  non-energy 
personnel  currently  doing  the  priority  work  in  the  coal  program  back  to  non- 
energy  work. 

Uecommen^atiQfi 

Have  the  Directors  of  the  Bureau  and  Survey  jointly  establish  procedures 
for  reporting  on  and  responding  to  instances  of  unauthorized  drilling  on  Federal 
lands.  Interior  should  seek  legislation  authorizing  the  use  of  fine  and/or  other 
punitive  measures  in  trespass  cases  if  it  believes  that  such  authority  does  not 

now  exist. 

Comments 

Tbere  are  adequate  procedures  and  safeguards  for  responding  to  mineral  tres- 
p:i^s  on  Federal  lands.  Punitive  measures  are  authorized  in  such  cases.  Further, 
mining  supervisors  of  the  Survey  have  previously  been  instructed  to  report,  tres- 
pass cases  to  the  appropriate  BLM  official,  most  recently  by  memorandum  of 
September  25,  1974. 
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In  addition,  trespass  or  other  activities  which  involve  significant  surface  dis- 
turbance are  regulated  by  the  proposed  regulations  governing  coal  mining  oper- 
ations. The  proposed  regulations  prohibit  trespass,  and  the  conduct  of  activities 
involving  significant  surface  disturbance  without  prior  approval  of  a  plan  of 
operations  and  reclamation.  Final  decision  on  the  text  of  these  regulations  is 
expected  to  be  made  in  the  near  future. 

[News  release  from  the  Department  of  the  Interior] 

New   Federal  Coal  Leasing  Policy  To  Be  Implemented  Under  Controlled 

Conditions 

Secretary  of  the  Interior  Thomas  S.  Kleppe  today  announced  a  new  com- 
prehensive federal  coal  leasing  policy  to  promote  orderly  development  of  public 
energy  resources. 

Kleppe  said  the  new  policy,  which  would  be  implemented  on  a  gradual  and 
logical  basis,  was  designed  to :  help  keep  national  energy  costs  down  by  per- 
mitting timely  and  efficient  development  of  Federal  coal  by  leasing  only  when 
needed;  provide  a  proper  balance  between  the  national  policy  requirement  for 
utilization  of  the  Nation's  most  abundant  fossil  fuel  and  preservation  of  the 
environment ;  discourage  private  holdings  of  excessive  reserves  of  Federal  coal 
by  implementation  of  diligent  development  regulations  requiring  timely  devel- 
opment or  relinquishment ;  provide  for  issuance  of  preference  rights  leases  under 
a  new  definition  of  commercial  quantities ;  return  fair  market  value  to  the  tax- 
payer through  competitive  bid  sale  of  coal  leases ;  and  public  participation  in  the 
Federal  coal  decision  process. 

The  Secretary  said  the  new  policy  would  include  these  steps  : 
Adoption  of  the  Energy  Minerals  Activity  Recommendation  System  (EMARS), 
which  requires  careful  analysis  to  determine  need  for  coal  and  to  minimize  en- 
vironmental impacts; 

Adoption  of  a  totally  competitive  leasing  system,  under  which  no  new  coal 
prospecting  permits  will  be  granted; 

Development  of  final  regulations  governing  conditions  under  which  mining 
operations  and  post-mining  reclamation  must  take  place  ; 

Preparation  of  regional  environmental  impact  statements,  wherein  groups  of 
coal  and  cbal-related  actions  are  proposed  in  a  defined  geographical  area; 

Continuation,  until  the  new  coal  leasing  system  has  been  implemented,  of  the 
short-term  leasing  criteria  that  has  been  in  effect  since  February  1973  to  allow 
leasing  for  ongoing  mining  operations  or  to  meet  near-term  reserve  requirements; 
Promulgation  of  effective  diligent  development  standards; 
Establishment  of  a  firm  definition  for  commercial  quantities  to  determine 
whether  leases  will  be  issued  to  preference  right  lease  applicants  under  the  Min- 
eral Leasing  Act ;  and. 

Removal  under  controlled  conditions  of  the  Federal  coal  leasing  moratorium 
that  has  been  in  effect  since  early  1971. 

Kleppe  reaffirmed  his  support  of  Indian  self-determination  in  leasing  of  tribal 
coal  resources,  a  significant  portion  of  western  coal  reserves. 

Three  key  points  affected  adoption  of  the  policies  and  procedures  announced — 
the  first  of  which  was  the  guiding  principle  that  only  those  deposits  needed 
would  be  leased.  Second,  he  said,  was  recognition  of  the  fact  that  some  of  the 
deposits  al.'oady  leased  were  costly  to  mine  and  market  when  compared  to  po- 
tentially low-cost  coal  not  yet  offered  for  lease.  Third,  the  Secretary  said,  was 
the  need  to  encourage  diligent  development  of  leases  through  application  of  regu- 
lations and  incentives  that  discourage  retention  of  nonproducing  leases. 


Statement   on   New   Coal   Leasing   Policy,   Janvary   26.    1976.    Denver,   Colo. 

The  vast  Federal  coal  resources  of  the  American  west  constitute  a  vital  source 
of  energy  for  a  nation  too  heavily  dependent  on  foreign  sources  of  petroleum. 
Coal  is  our  most  abundant  fossil  fuel,  yet  it  provides  onlv  17  percent  of  the 
energy  Americans  consume  each  year.  It  is  obvious  that  these  Federal  coal 
deposits  must  be  developed,  so  that  coal  can  take  its  rightful  place  in  the  Na- 
tion's energy  matrix.  It  is  also  obvious  that  this  resource  must  be  developed  in  a 
sound,  rational,  and  environmentally  prudent   manner.  As  manager  of  this  public 


98 

resource,  the  Department  of  the  Interior  must  establish  a  firm  and  realistic  coal 
policy.  The  elements  of  this  policy  are  : 

1.  A  proper  balance  between  the  national  interest  in  the  use  of  coal  and  the 
national  interest  in  the  protection  of  the  environment. 

2.  A  fair  market  return  to  the  taxpayer  on  the  sale  of  this  public  resource. 

3.  The  leasing:  of  the  coal  that  is  needed  but  only  when  it  is  needed. 

4.  The  leasing  of  that  coal  whose  value  exceeds  the  total  cost  of  production  in- 
cluding: environmental  costs. 

o.  The  elimination  of  excessive  lease  holdings. 

6.  Public  participation  in  the  Federal  coal  decision  process. 

We  have  therefore  decided  to  adopt  a  new  coal  leasing  policy  based  primarily 
on  the  proposed  outline  in  the  coal  programmatic  environmental  impact  state- 
ment, and  to  take  other  actions  which  combine  to  form  a  comprehensive  national 
coal  policy  for  the  Federal  lands.  This  policy  must  be  firmly  in  place  and 
thoroughly  understood  by  the  industry,  the  States,  and  the  public  at  large  before 
actual  leasing  can  begin. 

The  single  most  important  element  of  a  more  rational  Federal  coal  policy  is  the 
implementation  of  a  new  coal  leasing  process.  But  to  fully  understand  what  the 
process  is  and  why  it  is  necessary,  it  must  be  viewed  in  context  with  other  actions 
the  Department  has  taken  or  intends  to  take.  These  include  :  New  and  more 
strinirent  standards  for  diligent  development  of  Federal  coal  leases,  an  updated 
definition  of  the  term  "commercial  quantities"  in  order  to  dispose  of  pending 
preference  right  lease  applications,  and  realistic  and  effective  surface  mined 
land  reclamation  standards.  Together  these  elements  combine  to  form  the  founda- 
tion of  a  more  rational  and  believable  Federal  coal  policy  incorporating  a  process 
in  which  all  interested  parties,  the  Government,  the  industry,  the  affected  Stales. 
and  the  public  itself  have  a  role. 

BACKGROUND 

Early  in  1971  coal  leasing  on  the  Federal  lands  was  halted  because  la  rue 
amounts  of  coal  were  already  under  lease,  little  coal  was  being  produced,  and 
there  was  widespread  concern  that  the  Department's  leasing  processes  were  not 
environmentally  adequate.  In  February  1073  this  moratorium  was  modified  to 
permit  leasing  when  coal  was  needed  to  maintain  existing  mining  operations,  or 
as  a  reserve  against  production  in  the  near  future.  This  limited  leasing  was 
allowed  only  when  the  environment  could  be  protected  and  when  the  provisions 
of  the  National  Environmental  Policy  Act  had  been  compiled  with.  Only  10  leases 
have  been  issued  under  these  criteria ;  all  were  for  extensions  of  existing 
operations. 

For  the  past  4  years,  the  Department  has  been  working  to  devise  a  new  policy 
and  new  procedures  that  will  permit  resumption  of  Federal  coal  leasing,  as  the 
need  arises,  and  in  a  way  that  is  responsible  to  the  taxpayers  who  own  the 
resource,  to  the  energy  consumers  who  will  benefit  by  its  use.  to  the  environment. 
and  to  the  public  at  large.  In  my  view  the  early  establishment  of  a  firm  and 
comprehensible  coal  leasing  process  is  clearly  in  the  best  interests  of  all 
concerned. 

A  part  of  the  process  of  developing  a  new  coal  policy  was  the  creation  in  June 
of  1072  of  the  northern  Great  Plains  resource  program,  a  cooperative  effort  of  the 
Departments  of  Interior  and  Agriculture,  the  Environmental  Protection  Agency 
and  the  States  of  Montana,  Wyoming,  Nebraska,  North  Dakota  and  South 
Dakota.  Seven  interagency  working  groups  spent  '1  years  gathering  data  on 
resource  and  environmental  values  in  the  five-State  area,  using  these  data  to 
project  the  implications  of  various  assumed  rates  of  development  of  the  coal 
resoun  e.  Their  report  was  issued  in  August  of  107.". 

Simultaneously,  the  Bureau  of  Land  .Management  designed  BMARS,  the  energy 
minerals  activity  recommendation  system,  a  procedure  by  which  the  various 
offices  of  the  several  Federal  agencies  involved  in  coal  leasing,  in  cooperation 
with  state  agencies,  will  gather  and  combine  resource  and  environmental  Infor- 
mation, regional  and  national  policy  considerations,  and  InpUt  from  the  general 
public  to  provide  recommendations  to  the  Secretary  on  where,  when,  and  how 
much  coal  should  be  offered  for  lease. 

A  third  element  has  been  the  ongoing  revision  of  regulations  under  which 
Federal  coal  teasing  and  mining  activities  would  take  place.  The  Bureau  of  Land 
Management  and  the  Geological  Survey  have  developed  proposed  standards  gov- 
erning mining  and  reclamation  practices  on  the  Federal  lands.  These  standards 
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are  designed  to  meet  the  highest  justifiable  environmental  criteria.  They  have 
been  published  for  comment,  and  after  final  revisions,  will  be  promulgated  before 
any  new  leasing  takes  place. 

During  this  time,  the  Department  prepared  the  coal  programmatic  environ- 
mental impact  statement,  which  was  released  in  September  of  1975.  This  state- 
ment is  intended  to  be  a  general  analysis  of  the  environmental  impacts  of  major 
leasing  alternatives.  It  will  not,  however,  satisfy  the  requirement  for  future 
site-specific  or  regional  environmental  analyses  as  individual  coal-related  actions 
are  proposed. 

A  fifth  element  in  the  development  of  this  program  has  been  the  process  for 
consultation  with  the  Governors  of  the  western  States  and  their  staffs.  Several 
meetings  have  been  held  with  the  Governors  or  their  representatives.  We  intend 
to  continue  close  consultation  with  the  Western  Governors'  Regional  Energy 
Policy  Office  on  all  aspects  of  Federal  coal  development  in  the  West. 

Finally,  the  development  of  a  national  energy  policy  announced  by  the  Presi- 
dent in  February  1975  and  the  exhaustive  study  entitled  "Project  Independence 
Pdueprint"'  gave  us  a  truer  picture  of  the  Nation's  future  energy  needs  and  the 
role  coal  must  play  in  meeting  those  goals. 

From  these  actions,  and  from  detailed  and  spirited  debate  both  within  and 
outside  the  Department,  have  come  the  policies  I  am  announcing  today. 

ANNOUNCEMENT    DECISION 

I  have  decided  to  take  steps  to  implement  a  new  policy  for  Federal  coal  leasing 
and  to  adopt  a  process  based  primarily  on  the  proposal  contained  in  the  coal 
programmatic  environmental  impact  statement.  These  are  the  steps  I  intend  to 
take: 

1.  The  adoption  of  EMARS,  the  energy  minerals  activity  recommendation 
system,  the  actual  leasing  process. 

2.  The  adoption  of  a  totally  competitive  leasing  system,  under  which  no  new 
coal  prospecting  permits  will  be  granted. 

3.  The  development  of  final  regulations  governing  conditions  under  which 
mining  operations  and  postmining  reclamation  must  take  place. 

4.  The  preparation  of  regional  environmental  impact  statements,  where  groups 
of  coal  and  coal-related  actions  are  proi>osed  in  a  defined  geographical  area. 

5.  The  continuation  of  t lie  short-term  criteria,  under  which  leases  can  be 
granted  for  continuation  of  existing  mining  operations  or  where  needed  to  ful- 
fill ^hort-term  production  needs  until  the  new  leasing  is  fully  implemented.  Such 
leases  will  be  granted  only  when  NEPA  provisions  have  been  met  and  where 
environmental  conditions  warrant. 

6.  The  promulgation  of  diligent  development  standards  to  assure  development 
or  relinquishment  of  Federal  coal  resources  in  a  timely  manner. 

7.  The  establishment  of  firm  "commercial  quantities"  criteria  with  which  exist- 
ing preference  right  lease  applications  can  be  granted  or  denied. 

8.  The  lifting  of  the  moratorium  on  Federal  coal  leasing  so  that,  as  the  need 
arises,  we  will  be  able  to  offer  leases  for  sale. 

THE  ENERGY  MINERALS  ACTIVITY  RECOMMENDATION   SYSTEM    ( EMARS ) 

The  adoption  of  EMARS  is  the  touchstone  of  the  new  Federal  coal  policy. 
Its  purpose  is  to  tell  us  where  coal  will  be  needed,  so  we  can  consider  whether 
it  should  be  offered  for  lease.  It  will  also  tell  where  coal  should  not  be  leased  and 
where  the  environmental  consequences  of  coal  development  or  where  other  uses 
of  the  land  outweigh  the  need  for  the  coal.  It  is  designed  to  assure  that  the 
public  receives  a  fair  market  return  for  the  coal  that  is  sold. 

The  first  element  of  EMARS  is  the  area  by  area  management  framework  plan 
(MFP)  prepared  by  the  Bureau  of  Land  Management,  This  is  a  basic  land  use 
plan,  prepared  with  local  State  and  Federal  participation  which  identities  and 
Inventories  not  only  the  minerals,  but  other  values,  such  as  agriculture,  grazing, 
wildlife,  recreation,  and  water  resources.  It  also  analyzes  the  compatibility  and 
conflicts  of  these  varying  land  uses.  The  information  contained  in  the  manage- 
ment framework  plans  will  Ik?  the  basis  against  which  proposals  to  lease  coal 
will  be  judged. 

The  second  major  element  of  EMARS  is  a  system  of  Dominations  through 

which    industry.    State   and   local   governments,   environmental   groups,   and    the 


100 

public  at  large  will  periodically  identify  which  tracts  should  or  should  not  be 
leased.  By  comparing  these  nominations  with  the  information  contained  in  the 
management  framework  plans,  we  will  make  initial  judgments  on  what  areas, 
if  any.  should  be  considered. 

A  third  element  is  environmental  analysis.  When  a  leasing  action  is  considered 
we  will  undertake  a  thorough  analysis  to  determine  the  effects  of  the  proposed 
action  on  the  environment.  In  accordance  with  the  National  Environmental  Policy 
Act,  when  the  proposed  action  is  determined  to  be  a  major  Federal  action,  an 
environmental  impact  statement  will  be  prepared  before  any  specific  lease  or 
group  of  leases  is  offered. 

A  fourth  major  planning  element  is  a  system  for  calculating  the  economic 
value  of  the  individual  coal  deposits  which  are  being  considered  for  lease.  The 
U.S.  Geological  Survey  is  developing  improved  methods  for  determining  such 
values  on  coal  tracts.  The  purpose  of  this  valuation  system  is  twofold :  We  must 
be  certain  that  the  value  of  the  coal  itself  is  great  enough  to  warrant  environ- 
mental risks  inherent  in  the  mining  activity,  and  we  must  ascertain  the  value 
of  the  resource  in  order  to  determine  the  adequacy  of  competitive  bids. 

These  four  elements — management  framework  plans,  nominations,  environ- 
mental analysis,  and  tract  valuations — combine  to  help  us  make  a  decision  about 
where  and  when  leasing  should  take  place,  and  whether  such  leasing  is  in  the 
public  interest.  No  amount  of  planning  is  absolutely  foolproof,  but  we  believe  that 
the  system  we  have  described  will  help  us  make  a  knowledgeable  and  a  rational 
decision  whether  the  value  of  the  coal  is  sufficient  to  warrant  the  paying  of  costs, 
quantifiable  and  unquantifiable,  monetary  and  environmental.  These  comparisons 
of  cost  and  value  will  vary  from  time  and  from  place-to-place,  but  it  is  essential 
that  we  make  careful,  case-by-case  comparisons,  using  all  the  pertinent  informa- 
tion available  to  us  at  the  time. 

The  nub  of  the  process,  however,  is  the  use  of  the  marketplace  itself,  for  the 
market  will  ultimately  determine  what  coal,  if  any,  will  be  leased  and  developed. 
After  all  the  careful  planning  and  analysis,  the  competitive  lease  system,  with 
bonus  bidding,  will  be  the  ultimate  determining  factor  in  the  sale  and  develop- 
ment of  Federal  coal. 

This  EMARS  process  will  be  published  in  the  Code  of  Federal  Regulations, 
prior  to  its  implementation. 

COMPETITIVE  LEASING  SYSTEM 

We  have  determined  that  all  future  leasing  of  Federal  coal  will  be  made  under 
competitive  leasing  system.  No  new  prospecting  permits  will  be  issued  under  our 
new  policy.  However,  existing  preference  right  lease  applications  will  be  proc- 
essed in  a  timely  fashion,  giving  priority  to  those  applications  which  meet  the 
short-term  criteria  described  elsewhere  in  this  document.  In  addition,  I  have 
directed  the  Department  to  study  the  feasibility  of  regulations  which  would 
enable  small  business  concerns  to  compete  more  effectively  in  the  new  system. 

SURFACE    MINED    LAND    RECLAMATION    REGULATIONS 

Coal  mining  on  Federal  lands  is  subject  to  the  Code  of  Federal  Regulations. 
In  September  1975,  the  Department  published,  along  with  a  draft  environmental 
impact  statement,  proposed  new  regulations  governing  both  mine  operations  and 
postmining  reclamation  for  the  mining  of  Federal  coal.  These  new  regulations, 
when  implemented,  will  provide  strict  standards  for  all  Federal  coal  mining 
activities,  and  they  will  be  supplemented,  where  necessary,  with  site-specific 
stipulations  for  individual  leases.  The  proposed  regulations  are  patterned  after 
legislation  which  is  under  consideration  in  the  Congress,  with  specific  changes 
to  conform  to  administration  objectives.  They  are  designed  to  minimize  the 
adverse  environmental  effects  of  actual  mining  operations  and  require  that  the 
mined  land  be  restored.  We  intend  to  allow  application  of  State  standards  on 
Federal  coal  lands,  where  those  standards  are  at  least  as  stringent  as  the  pro- 
posed Federal  standards,  and  where  State  standards  are  not  prohibitive  to  the 
development  of  the  public  resource.  After  further  revision  based  on  consultation 
with  the  States  and  other  parties,  and  after  completion  of  the  final  environmental 
impact  statement,  we  intend  to  publish  these  regulations  as  final.  I  will  not  per- 
mit initiation  of  leasing  until  after  these  regulations  have  been  promulgated. 
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REGIONAL  ENVIRONMENTAL   IMPACT    STATEMENTS 

111  many  cases,  the  significance  of  any  proposed  leasing  goes  beyond  the  issuance 
of  an  individual  lease  or  the  approval  of  a  mining  plan.  Our  leasing  will  fre- 
quently set  the  course  of  development  for  geographic  areas  encompassing  both 
Federal  and  non-Federal  lands.  For  this  reason,  as  determined  by  the  Secretary, 
several  coal  leases,  or  mining  plans,  may  be  covered  in  a  single  regional  environ- 
mental impact  statement,  rather  than  by  multiple  environmental  impact  state- 
ments. In  such  cases,  the  region  covered  will  be  determined  by  basin  boundaries, 
drainage  areas,  areas  of  economic  interdependence,  and  other  relevant  factors. 

In  areas  where  a  regional  environmental  impact  statement  is  warranted,  if  an 
individual  action  meets  the  short-term  criteria,  and  where  approval  is  required 
before  completion  of  the  regional  statement,  an  environmental  assessment  will  be 
made.  If,  as  a  result  of  the  assessment,  the  proposed  action  is  determined  to  be 
major  in  scope,  approval  of  that  action  will  be  withheld  pending  completion  of 
the  regional  environmental  impact  statement. 

In  other  cases,  single  coal  leases  or  mining  plans  will  be  analyzed  to  determine 
whether  or  not  the  proposed  action  constitutes  a  major  Federal  action  and  an 
environmental  impact  statement  is  required  under  the  National  Environmental 
Policy  Act. 

SHORT-TERM    OR   EMERGENCY    CRITERIA 

Until  the  new  coal  leasing  system  is  completely  implemented,  we  will  maintain 
a  mechanism  in  which  certain  proposed  leasing  actions  can  be  approved  where 
they  meet  defined  critical  production  needs.  Individual  leases  may  be  granted  only 
under  the  following  conditions  and  terms  : 

(1)  The  propose  lease  must  be  necessary  for  continuation  of  an  ongoing 
mining  operation,  or 

(2)  The  proposed  lease  must  be  necessary  as  a  reserve  for  production  in 
the  near  future,  generally  to  fulfill  production  requirements  within  5  years. 

(3)  In  all  cases,  these  special  actions  will  be  approved  only  when  the 
provisions  of  the  National  Environmental  Policy  Act  have  been  met.  An 
environmental  assessment  must  be  made  to  determine  whether  the  proposed 
action  is  major  in  scope.  If  so,  an  environmental  impact  statement  will  be 
completed. 

(4)  This  limited  leasing  will  be  granted  only  when  the  environment  can 
be  adequately  protected  and  the  land  can  be  adequately  reclaimed. 

DILIGENT    DEVELOPMENT 

This  new  coal  program  will  contain  requirements  for  assuring  the  timely 
development — or  relinquishment — of  the  Federal  coal  resources.  There  are  today 
some  16  billion  tons  of  Federal  coal  already  under  lease.  On  the  surface,  it  would 
appear  that  this  amount  is  sufficient  for  years  to  come.  However,  in  reality  we  do 
not  know  whether  that  amount  is  sufficient,  or  if  the  coal  we  have  leased  is  suit- 
able for  mining.  We  do  know  that  some  of  this  coal,  perhaps  as  much  as  one- 
third,  is  not  suitable  for  mining  for  environmental  and  economic  reasons.  How- 
ever, the  enormity  of  this  leased  coal  clouds  the  leasing  issue.  We  have  therefore 
promulgated  standards  which  will  require  diligent  development — or  relinquish- 
ment— of  new  or  existing  coal  leases.  Under  these  standards,  a  lessee  must  have 
mined  at  least  one-fortieth  of  the  reserves  of  his  lease  (2\U  percent)  within  10 
years.  However,  an  added  major  impetus  to  diligent  development  will  be  an  eco- 
nomic incentive:  The  lessee  must  pay  advance  royalties  beginning  in  the  fith  year 
of  the  lease,  based  on  a  production  schedule  that  would  exhaust  the  deposit  in 
-40  years.  In  addition,  the  production  royalty  rates  hare  been  substantially 
increased  so  that  the  normal  charge  will  be  8  percent  of  the  value  of  the  coal  at 
the  minemouth.  This  rate  may  be  varied,  up  or  down,  for  srood  causes  in  particular 
circumstances,  but  in  no  case  can  the  royalty  rate  be  less  than  5  percent.  These 
new  standards  will  assure  that  the  coal  most  likely  to  be  produced  will  be  pro- 
duced in  a  timely  fashion  and  that  coal  under  lease  which  is  not  readily  pro- 
ducible will  be  returned  to  the  Federal  estate. 

PREFERENCE   RIGHT   LEASE    APPLICATIONS 

Tn  addition  to  the  coal  already  under  lease,  there  are  some  10  billion  tons  of 
Federal  coal  for  which  preference  right  lease  applications  hare  been  made    la 
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order  to  dispose  of  these  pending:  applications,  a  realistic  definition  of  the  term 
•commercial  quantities"  must  be  made  under  the  Mineral  Leasing  Act  of  1920. 
Heretofore,  the  standard  we  have  applied  has  been  simply  whether  the  mineral 
existed  in  the  proposed  lease  area  and  whether  it  was  mineable  under  present 
technology.  That  standard  is  out  of  date  in  today's  business  atmosphere. 

lii  undertaking  the  development  of  a  coal  mine,  any  prudent  businessman 
would  have  to  consider  the  costs  of  actual  mining,  the  cost  of  transporting  his 
coal  to  market  and  the  cost  of  meeting  environmental  protection  requirements. 
These  cost  considerations  would  be  weighed  against  the  value  of  the  coal  itself. 
Therefore,  we  have  published  a  proposed  definition  of  the  term  "commercial 
quantities"  which  considers  those  factors  which  a  prudent  businessman  must 
take  into  account.  With  the  final  promulgation  of  this  definition,  we  will  be  able 
to  determine  which  preference  right  lease  applications  should  or  should  not  be 
granted  under  the  terms  of  the  Mineral  Leasing  Act  from  a  practical  and  prudent 
business  standpoint.  Moreover,  with  these  final  definitions,  we  can  begin  to 
process  the  preference  right  lease  applications  now  pending.  Our  first  priority 
will  be  to  process  those  applications  which  meet  the  short-term  criteria  described 
above. 

COAL   LEASING    POLICY    OX    INDIAN    LANDS 

Indian  coal  resources  represent  a  significant  portion  of  western  coal  reserves. 
However,  our  estimates  clearly  indicate  that  the  public  lands  contain  adequate 
reserves  to  meet  national  needs.  There  is  no  reason  for  Indian  tribes  to  fear 
that  their  resources  will  be  developed  without  their  full  concurrence. 

As  trustee  for  the  various  tribes,  our  responsibility  is  to  see  that  their  desires 
with  respect  to  coal  development  are  met. 

Should  a  tribe  decide  to  lease  coal,  it  will  be  the  Department's  responsibility 
to  support  that  decision,  providing  it  is  determined  to  be  in  the  tribe's  best 
interests. 

The  Department  will  therefore  approve  coal  leasing  on  Indian  lands  where : 
(1)  The  tribal  or  individual  Indian  landowner  desires  to  dispose  of  the  coal : 

(2)  The  terms  and  conditions  of  the  lease  are  in  the  best  interest  of  the  In- 
dian landowner :  and 

(3)  Appropriate  environmental  protection  and  reclamation  safeguards  are 
imposed  on  the  lessee. 

LIFTING   THE    MORATORIUM 

With  the  implementation  of  the  policy  we  have  set  forth,  and  with  the  coal 
leasing  process  firmly  in  place  and  understood  by  all  those  concerned,  there  is 
no  need  to  continue  the  moratorium  on  new  coal  leasing  which  was  established 
nearly  4  years  ago.  We  want  to  emphasize,  however,  that  the  lifting  of  the  mora- 
torium does  not  automatically  mean  that  leasing  will  resume  in  the  immediate 
future.  The  process.  EMARS,  once  fully  implemented,  will  tell  us  whether  new 
leasing  is  necessary.  The  policies  and  procedures  are  designed  to  lease  only 
those  deposits  that  are  needed  for  production.  The  control  points  which  we  have 
built  into  the  process,  including  management  framework  plans,  nominations, 
environmental  analysis,  resource  valuations,  competitive  leasing,  and  diligent 
development  are  all  designed  to  assure  only  the  coal  which  is  necessary  is 
leased.  We  are  not  in  the  business  of  leasing  coal  for  speculative  purposes.  We 
are  in  the  business  of  seeing  that  the  Federal  resources  are  produced  for  the 
Nation's  benefit. 

Third,  I  see  no  requirement  for  the  determination  and  public  review  ot  the 
estimated  recoverable  coal  reserves  in  the  LMU.  Obviously,  such  estimates  com- 
prise the  baseline  figures  against  which  annual  production  must  be  calculated. 
Section  3500.0-5(e)  merely  defines  LMU  reserves,  but  fails  to  indicate  how  re- 
serves will  be  determined  or  who  will  make  the  determination.  Unless  the  basis 
for  deriving  such  data  is  spelled  out.  there  will  be  no  way  to  ascertain  if  the 
requirement  of  either  continuous  operation  or  diligent  development  are  being 
( ;i  rried  out. 

Fourth,  there  seems  to  be  no  provision  for  reporting  production  in  order  to 
facilitate  assessment  of  COmplance  with  the  regulations.  It  is  unclear  whether 
reports  of  annual  production,  for  example,  are  mandatory,  as  I  think  they  must  l>e. 
All  such  reports  should  be  on  forms  approved  by  the  Department  and  be  available 
for  public  inspection  and  copying.  The  ability  to  monitor  the  lessee's  compliance 
with  the  diligence  requirements  depends  entirely  upon  availability  of  these  data. 
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There  should  be  absolutely  no  question  regarding  free  access  to  this  information 
by  the  public. 

Fifth,  conditions  for  increasing  the  period  for  diligent  development  as  set  forth 
in  section  3500.05(f)  (1)  are  so  imprecise  as  to  virtually  invite  abuse  of  this  dis- 
cretionary authority.  What,  for  example,  is  meant  by  "administrative  delay"? 
The  term  should  be  modified  by  inserting  "extraordinary"  or  "excessive"'  or  a 
similar  word  narrowing  its  applicability.  By  the  same  token,  how  is  "significantly 
impaired"  to  be  interpreted  as  it  would  apply  to  the  impact  of  strikes  and  other 
referenced  events  upon  diligent  development  of  the  lessee?  It  would  be  far  better 
to  use  a  term  Which  clearly  indicates  when  compliance  is  unavoidably  prevented 
or  precluded  rather  than  merely  •"impaired."  In  this  way,  a  more  substantive 
guideline  would  be  available  for  distinguishing  between  the  acceptable  and  the 
unacceptable  effects  of  such  occurrence  upon  the  lessee's  compliance  with  the 
diligence  requirements. 

Sixth,  the  allowance  of  a  credit  against  advance  royalties  from  previously  paid 
production  royalties,  provided  by  section  3522.2-1  (b),  will  certainly  tend  to  nul- 
lify the  incentive  or  penalty  effect  of  advance  royalties.  If  the  authority  of  30 
ILS.C.  207  can  be  used  as  a  means  of  assuring  eventual  production  through  use  of 
advance  royalty  provisions  where  a  lease  is  currently  not  in  production.  I  see  no 
justification  for  allowing  such  a  credit.  Production  royalties  already  paid  for  coal 
that  has  been  produced  and  sold  would,  in  effect,  be  discounted  through  the  credit 
accrued  by  the  lessee  without  any  comparable  return  to  the  Federal  Government 
as  Che  owner  of  the  coal  yet  unmined.  This  arrangement  is  not  equitable  to  the 
public. 


DILIGENT    DEVELOPMENT    AND    CONTINUOUS    OPERATION 
REGULATIONS 

U.S.   Senate, 
Committee  on   Interior  and   Insular  Affairs. 

M arch  15.  1976. 
Hon.  Thomas  S.  Kleppe. 
Secretary  of  Interior.  Department  of  the  Interior.  Washington^  B.C. 

Dear  Mr.  Secretary  :  I  have  reviewed  the  Department's  proposed  regulations 
on  diligent  development  and  continuous  operations  published  on  December  31. 
1975. 

As  indicated  in  my  letter  of  January  28.  I  am  primarily  concerned  with  the 
very  real  possibility  that  these  regulations  are  so  couched  as  to  allow,  if  not 
encourage,  extended  holding  of  Federal  leases  with  little  or  no  production  of 
coal.  Thus,  the  leasing  policy  of  past  administrations  which  you  have  recognized 
^s  having  been  flawed  by  widespread  speculative  holding  of  leases  and  which 
in  your  recent  statement  you  have  explicitly  repudiated,  would  be  continued. 
If  this  occurs,  it  would  (1)  deprive  the  Nation  of  needed  supplies  of  coal  from 
Federal  coal  lands.  (2)  contribute  to  the  growth  of  monopoly,  and  (3)  deprive 
the  U.S.  Treasury  of  revenue.  The  reasons  for  my  concern  follow. 

First,  the  provisions  for  continuous  operation  (section  3500.0-5  (g))  require 
that  1  percent  or  more  of  the  logical  mining  unit  reserves  be  extracted,  proc- 
essed, or  marketed  in  each  calendar  year.  These  could  allow  a  lease  to  be  held 
for  over  100  years.  Indeed,  use  of  the  word  "or"  in  the  definition  of  continuous 
operation  clearly  appears  to  permit  extension  of  developmental  time  by  a  factor 
of  three.  In  other  words,  a  lessee  could  extract  1  percent  of  the  LMU  reserves 
1  year,  process  the  same  coal  another  year,  and  market  the  same  coal  the  3rd 
year,  and  still  lie  in  compliance.  Conceivably,  continuous  operation  could  be 
stretched  over  a  period  of  300  years. 

Second,  while  the  Department  has  stated  that  the  advance  royalty  terms  based 
on  a  40-year  development  program  will  be  sufficient  incentive  to  insure  rapid 
development  of  the  lease,  this  position  appears  inconsistent  with  the  provisions 
of  section  7  of  the  Mineral  Leasing  Act  of  1920  (30  U.S.C.  207)  wherein  the  an- 
imal advance  royalty  will  be  "in  lieu  of  the  provision  herein  contained  requiring 
continuous  operations  *  *  *."  Thus,  it  would  appear  that  if  the  lessee  met  the 
continuous  operation  requirement  he  would  not  have  an  obligation  to  pay  any  ad- 
vance royalties.  Nor  would  it  appear,  considering  the  mobility  of  surface  mining 
equipment  and  the  possibility  of  even  the  largest  machines  being  rented  by  the 
lessee  or  operator,  that  the  front-end  investment  needed  to  fulfill  the  continuous 
operation  requirement  would  necessarily  be  enough  to  provide  that  incentive.  In 
my  view,  fins  is  a  most  serious  discrepancy.  It  must  be  rectified. 

Seventh,  under  provisions  of  section  3522.2-1  (b).  new  advance  royalty  terms 
and  conditions  would  be  applied  to  leases  whose  terms  do  not  contain  advance 
royalties  based  on  a  production  schedule  sufficient  to  exhaust  the  "elapsed  de- 
posit" within  40  years  from  the  effective  date  of  these  regulations.  What  does 
"elapsed  deposit"  mean?  Do  you  mean  to  refer  to  the  "remaining  unmined  por- 
tion of  the  lease  deposit"  (or  of  the  LMU,  since  all  leases  are  to  be  automatic  ally 
Heated  as  IMF's)  ?  If  so,  it  would  be  preferable  to  express  your  meaning  in  some 
such  terms. 

Eighth,  the  impact  of  the  40-year  "new  advance  royalty  terms  and  conditions" 
as  set  fortb  in  section  3522.2-1  (b),  would  be  totally  nullified  by  the  previously 
noted  possibility  offered  to  the  lessee  in  section  3500.0-5 (?)  of  stretching  his 
schedule  of  production  over  a  period  conceivably  as  long  as  300  years. 

Ninth,  considering  the  manner  in  which  the  definition  of  continuous  operation 
has  undercut  the  stated  intent  of  the  regulations,  it  makes  little  sense  in  section 
3523.2  1  to  threaten  cancellation  of  the  lease  for  noncompliance  with  continuous 
operation  requirements.  As  I  have  already  noted,  the  regulations  appear  to  allow 
a  pro  forma  compliance  with  the  diligent  development  requirements  so  that  no 
irreversible  long-term  commitment  of  equipment  or  plant  need  be  made  (for 
example,    through    the    rental,    rather   than    purchase   of  heavy   equipment). 
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It  seems  to  me  that  a  lessee  who  calculated  the  speculative  value  of  the  un- 
mined  coal  iu  light  of  the  expected  rise  in  oil  and  natural  gas  prices,  might  well 
decide  that  his  costs  of  complying  with  either  the  diligent  development  or  the 
continuous  operations  requirements  would  be  readily  absorbed  by  the  increase 
in  future  coal  prices.  I  can  see  no  merit  in  threatening  cancellation  of  a  lease 
without  first  tightening  the  continuous  operations  requirements  and  removing 
the  discrepancy  with  existing  law  along  the  lines  I  have  suggested. 

In  summary,  while  I  agree  with  the  stated  objectives  of  the  regulations,  I  have 
concluded  that  the  proposed  rulemaking  fails  to  achieve  those  objectives. 
Very  truly  yours. 

Lee  Metcalf, 
Chairman,  Subcommittee  on 
Minerals.  Materials  and  Fuels. 


U.S.  Department  of  the  Interior, 

Office  of  the  Secretary. 
Washington.  B.C..  March  31, 1976. 
Hon.  Lee  Metcalf, 

Chairman.  Subcommittee  on  Minerals.  Materials,  and  Fuels. 
Committee  on  Interior  and  Insular  Affairs. 
F.s.  Senate.  Washington,  D.C. 

Dear  Senator  Metcalf  :  This  is  in  response  to  your  letter  of  March  15  express- 
ing concern  about  our  newly  adopted  advance  royalty  policy  for  coal  leases  as 
it  relates  to  the  proposed  definition  of  "continued  operation"  as  published  in 
the  Federal  Register. 

The  provisions  of  our  proposed  regulations  are  not  inconsistent  with  the 
Mineral  Leasing  Act.  though  we  believe  that  they  may  be  sufficiently  ambiguous 
as  to  require  seme  elarificati  m  prior  to  their  being  published  as  final  regulations. 

Section  7  of  the  Mineral  Leasing  Act  places  the  conditions  of  "diligent  devel- 
opment"' and  "continuous  operation"  on  a  Federal  coal  lessee.  Section  7  also 
provides  that  the  Secretary  may  "*  *  •  in  lieu  of  the  provision  herein  contained 
(i.e..  continuous  operation),  provide  in  the  lease  for  the  payment  of  an  advance 
royalty   *  *   •." 

The  law  thus  allows  discretion  by  the  Secretary  to  select,  as  a  condition  of 
the  lease,  either  continuous  operation  or  a  payment  of  an  annual  advance  royalty. 
The  law  does  not  allow  us  to  require  both. 

However,  it  is  our  intention  to  include  in  each  new  lease  a  provision  requiring 
the  payment  of  advance  royalties,  rather  than  a  requirement  for  continuous 
operations.  We  now  propose  to  define  advance  royalties  as  an  annual  payment 
beginning  in  the  sixth  year  of  the  lease  and  based  on  a  forty-year  schedule  for 
exhaustion  of  the  LMU  reserves.  Payments  would  be  made  as  follows  : 

Sixth  year — royalty  payment  (usually  8  percent)  based  on  1  percent  of  the 
LMU  reserves. 

Seventh  year — royalty  payment  based  on  1%  percent  of  reserves. 

Eighth  year — royalty  payment  based  on  2  percent  of  reserves. 

Ninth  year — royalty  payment  based  on  2%  percent  of  reserves. 

Tenth  year — royalty  payment  based  on  3  percent  of  reserves. 

Eleventh-Fortieth  years— royalty  payment  based  on  production  of  3  percent  of 
reserves  each  year. 

The  first  lease  requiring  such  advance  royalty  payments  was  issued  on  March 
24  of  this  year  to  the  Rosebud  Coal  Co.  In  that  lease  annual  royalty  payments  are 
required  based  on  specific  amounts  of  coal  which  are  assumed  to  be  produced 
each  year.  If  the  lessee  exceeds  the  specified  annual  production,  then  his  annual 
royalty  payment  would  be  based  on  the  amount  of  coal  he  actually  produced. 
but  in  no  case  will  his  annual  royalty  payment  be  less  than  the  amount  provided 
in  the  lease. 

It  is  also  our  intention  to  include  a  similar  provision  in  each  existing  lease 
when  we  have  an  opportunity  to  readjust  the  lease  terms  at  the  end  of  the 
twentieth  year.  Since  heretofore  we  have  never  defined  the  term  "advance  royal- 
ty." we  do  not  believe  we  have  the  authority  to  impose  this  new  requirement  on 
existing  leases  until  the  time  comes  for  readjustment  of  lease  terms. 

Finally.  I  want  to  emphasise  that  while  "advance  royalties'"  may  be  substi- 
tuted for  the  provision  requiring  "continuous  operations."  it  cannot  be  used  in 
place  of  the  provision   requiring  "diligent   development."   Hence,  under  our   pro- 
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posed  regulations,  a  lessee  would  be  required  to  pay  advance  royalties  and  he 
would  be  required  to  produce  at  least  one-fortieth  or  'lx/2  percent  of  the  LMU 
reserves  by  the  end  of  the  tenth  year.  As  we  stated  in  our  letter  of  March  3.  we 
believe  this  combination  of  advance  royalties  and  diligent  development  will 
provide  sufficient  incentive  for  any  lessee  to  develop — or  relinquish — his  lease 
in  a  timely  manner. 

We  appreciate  this  opportunity  to  clarify  the  intent  of  our  proposed  regula- 
tions, and  I  can  assure  you  that  we  will  endeavor  to  be  explicit  in  our  final 
regulations.  We  anticipate  that  publication  of  the  final  diligence  regulations  will 
occur  about  May  1. 
Sincerely, 

Thomas  S.  Kleppe. 
Secretary  of  the  Interior, 


WESTERN    COAL    DEVELOPMENT 

U.S.  Department  of  the  Interior, 

Office  ok  the  Secretary. 
Washington,  D.C.,  January  29,  1976. 
Hon.  Lee  Metcalf, 
T'.S.  Senate, 
Washington,  B.C. 

D?:ar  Senator  Metcalf:  I  have  reviewed  the  status  of  the  Northern  Great 
Plains  resource  program  as  you  requested  during  my  confirmation  hearings.  I 
have  concluded  that  the  Department  can  more  effectively  continue  to  address 
coal  development  issues  of  mutual  concern  to  the  States  and  the  Federal  Govern- 
ment under  new  arrangements  which  we  are  now  denning  with  the  western 
Governor's  regional  energy  policy  office  in  Denver.  Therefore,  I  have  determined 
that  the  program  should  now  he  terminated. 

As  you  know  the  NGPRP  report.  Effects  of  Coal  Development  in  the  Northern 
Great  Plains,  which  illuminates  issues  relative  to  the  effect  coal  development 
might  have  on  the  region's  environment,  economy,  and  people,  has  heen  completed. 
The  report  provides  a  useful  regional  perspective  on  the  implications  of  coal 
development  that  previously  had  not  heen  available.  Suhsequent  analysis  and 
planning,  as  the  report  suggests,  will  need  to  focus  on  small  areas  and  more 
specific  problems,  and  will  require  data  at  a  greater  level  of  detail. 

1  have  designated  my  special  assistant  in  Denver.  BiH  Rogers,  as  the  focal  point 
for  work  on  this  follow-on  effort  with  the  States  and  other  Federal  agencies.  Mr. 
Rogers  and  his  office  will  insure  coordinated  effort  of  the  Department  hureaus 
in  the  analysis  of  specific  coal  development  problems  and  in  cooperative  plan- 
ning for  land  use  and  development  with  the  individual  States.  He  already  has 
established  contact  with  the  western  Governor's  regional  energy  policy  office 
and  will  provide  assistance  to  that  office  in  carrying  out  specific  projects. 

I  am  confident  that  with  these  new  arrangements,  as  we  develop  them  with 
the  western  Governor's  regional  energy  policy  office,  we  will  maintain  the  coop- 
erative spirit  among  the  States  and  the  Federal  agencies  that  the  Northern 
Great  Plains  resource  program  fostered,  and  that  we  will  accomplish  the  work 
that  must  lie  done  to  provide  a  basis  for  intelligent  development  planning  and 
resource  management. 
Sincerely  yours, 

Thomas  S.  Ki.efpe, 
Secretary  of  the  Interior. 

U.S.  Department  ok  the  Interior, 

Office  ok  the  SECRETARY, 
Washington,  I ).<'..  March  19,  1976. 
Hon  Lee  Metcalf, 
U.S.  Senate, 
Washington,  B.C. 

Dear  SenATOB  Mhtcwk:  Your  continued  interest  (as  expressed  in  your  letter 
of  Fehruary  27,  PlToi  in  the  cooperative  efforts  this  Department  is  conducting 
with  the  States  in  the  coal  development  arena  is  appreciated. 

We  are  continuing  frequent  contacts  with  the  Western  Governors'  Regional 
Energy  Policy  office  (WGREPO)  group.  Assistant  Secretary  Horton  and  Deputy 
Under  Secretary  Lyons  met  with  WGREPO  alternates  on  March  8,  l'.»7' 
discussion  of  the  Depart ment'is  plans  to  implement  the  EMARS  procedure  under 
our  new  coal  policy.  EMARS  and  the  Bureau  of  Land  Management's  Management 
Framework  Planning  System,  together  with  the  agreements  concluded  by  P.L.M 
State  directors  with  their  respective  (Governors,  will  form  the  foundation  upon 
winch  Federal  COal  leasing  in.  ;i  given  State  will  proceed.  WGREPO  has  organized 
a  committee  of  alternates  who  will  work  with  Pill  Rogers  and  other  appropriate 
Federal  officials  on  the  problem. 
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If  you  have  any  specific  ideas  for  areas  of  analysis  and  planning  which  you 
feel  should  be  implemented  on  a  joint  Federal-State  basis,  I  would  appreciate 
hearing  from  you,  as  your  guidance  would  be  helpful  to  our  efforts  with  the 
States. 

Bill  Rogers  is  reporting  to  my  office  on  a  monthly  basis  and  my  office  will 
furnish  you  with  a  summary  of  ongoing  activities  as  you  requested. 
Sincerely  yours. 

Thomas  S.  Kleppe. 
Secretary  of  the  Interior. 

U.S.  Senate, 
Committee  on  Interior  and  Insular  Affairs, 

Washington,  D.C.,  April  2, 1976. 
Hon.  Thomas  L.  Judge, 

Chairman,  Western  Governors  Regional  Energy  Policy  Office,  State  Capitol, 
Helena,  Mont. 
Dear  Governor  Judge:  As  I  am  sure  you  are  aware.  I  have  long  been  con- 
cerned about  the  impact  of  Federal  coal  development  on  the  Western  States.  One 
facet  of  my  concern  is  the  lack  of  coordination  in  the  past  between  the  Depart- 
ment of  the  Interior  and  the  various  Western  States. 

At  confirmation  hearings  on  the  nomination  of  Secretary  Kleppe,  I  asked  him 
to  review  the  status  of  the  Northern  Great  Plains  resources  program,  which 
I  felt  had  been  a  useful  means  of  Federal-State  coordination.  The  Secretary 
informed  me  that  he  had  terminated  the  program  on  the  grounds  that  the 
Department  could  "more  effectively  continue  to  address  coal  development  issues 
of  mutual  concern  to  the  States  and  the  Federal  Government  under  new  arrange- 
ments which  we  are  now  defining  with  the  Western  Governors'  regional  energy 
policy  office  in  Denver." 

Enclosed  is  a  copy  of  Secretary  Kleppe's  most  recent  letter  to  me  about  this 
subject.  You  will  note  that  he  intends  to  furnish  me  with  a  summary  of  ongoing 
activities  based  on  reports  which  he  will  be  receiving  from  Bill  Rogers.  It  would 
be  most  useful  to  me  if  the  energy  policy  office  would  also  furnish  me,  on  a  reg- 
ular basis,  with  any  comments  the  Governors  may  have.  I  don't  believe  that  we 
in  the  Congress  should  be  relying  solely  on  the  executive  branch  for  our 
information. 

If  you  or  members  of  the  energy  policy  office  staff  have  any  questions,  you 
may  wish  to  call  D.  Michael  Harvey.  Deputv  Chief  Counsel  of  the  Committee,  at 
202/224-1078. 

Thank  you  very  much  for  your  cooperation. 
Very  truly  yours. 

Lee  Metcalf. 
Chairman,  Subcommittee  on  Minerals,  Materials  and  Fuels. 


U.S.  Department  ok  the  Interior, 

Office  of  the  Secretary. 
Washington,  B.C..  June  .28, 1976. 
IIo?i.  Lee  Metcalf. 
U.S.  Senate,  Washington.  B.C. 

Dear  Senator  Metcalf:  My  letter  of  March  19.  1070,  indicated  we  would 
furnish  you  with  a  summary  of  ongoing  activities  in  the  area  of  cooperative 
efforts  tbis  Department  is  conducting  with  the  States  in  the  coal  development 
arena. 

As  you  know,  we  have  now  finalized  the  competive  coal  leasing  regulations 
of  the  Department  which  established  the  framework  for  continuum  cooperative 
effort  with  the  States  in  the  leasing  of  Federal  coal.  Copies  of  my  letter  to  the 
Governors  on  Implementation  of  the  application  of  state  laws  and  joint  ad- 
ministration and  enforcement  provisions  of  the  surface  mining  regulations  are 
enclosed  for  your  further  information. 

M.\  special  assistant  in  Denver,  Bill  Rogers,  met  with  a  committee  of  the 
alternates  of  the  Western  Governors'  Regional  Energy  Policy  Office  fWGRBPO) 
in  Denver  on  May  17  to  discuss  possible  follow-on  efforts  to  the  Northern  Great 
Plains  resources  program.   Subsequently,  the  alternates  of  WGREPO  in  their 
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Salt  Lake  City  meeting  on  May  27  concluded  that  at  this  time  there  is  no 
specific  problem  that  they  could  propose  a  joint  effort  in  solving. 

Therefore,  we  will  proceed  with  the  work  necessary   to  implement  the  coal 
policy  of  this  Department,  continuing  to  consult  with  the  Governors  as  we  go. 
Sincerely  yours. 

Thomas  S.  Kleppe, 
SecreU&y  of  the  Interior. 
Enclosure. 


U.S.  Department  of  the  Interior, 

(  )FEICE  OF  THE  SECRETARY. 

Washington,  B.C..  June  J,  1976. 
Hon.  Raul  Castro. 
Governor  of  Arizona. 
State  House.  Phoeniar,  Ariz. 

Dear  Governor  Castro:  On  May  17,  1976,  final  regulations  regarding  leasing. 
exploration,  mining,  and  reclamation  of  Federal  coal  lands  were  published  in 
the  Federal  Register,  effective  on  that  date.  A  copy  of  the  regulations  is  enclosed 
for  your  information.  With  minor  technical  changes,  these  regulations  are  identi- 
cal to  those  sent  to  you  on  May  7. 

The  regulations  set  a  procedure  whereby  the  requirements  of  State  laws  and 
regulations  related  to  surface  mining  can  he  adopted  as  Federal  regulations.  We 
have  begun  our  review  of  State  standards  and  1  would  appreciate  your  having 
appropriate  State  officials  send  me  copies  of  your  pertinent  laws  and  regula- 
tions. It  is  mj  understanding  that  the  State  Directors  of  the  Bureau  of  Land 
Management  and  the  appropriate  Mining  Supervisors  of  the  U.S.  Geological 
Survey  have  already  been  in  contact  with  your  people  and  have  begun  their 
analysis.  Hopefully,  this  effort  will  expedite  review  of  such  laws  and  regula- 
tions and  the  Bureau  Directors"  subsequent  recommendations  to  me  regarding 
adoption  of  such. 

The  regulations  also  contain  the  mechanism  suggested  by  the  Western  Gov- 
ernors Regional  Energy  Policy  Office  whereby  the  Department  and  individual 
States  may  enter  into  agreements  to  provide  a  joint  Federal-State  program  tor 
administration  and  enforcement  of  surface  mining  reclamation  requirements  ; 
it  is  understood  that  wherever  possible,  the  State  will  administer  and  enforce 
such  programs.  Let  me  also  reassure  you  that  we  intend  to  apply  the  requirements 
of  State  laws  where  and  when  they  pass  the  stringency  test.  I  have  appointed  a 
departmental  task  force  under  the  Under  Secretary  to  consider  the  form  and 
(•(intent  of  such  agreements.  Should  you  be  interested  in  entering  into  an  agree- 
ment of  this  nature.  1  ask  that  your  designated  representative  contact  Deputy 
Under  Secretary  Bill  Lyons  to  arrange  an  initial  meeting.  It  is  my  intention 
that  our  Task  Force  be  able  to  meet  with  your  designated  representatives  to 
begin  discussion  within  the  next  few  weeks. 

I  have  appreciated  your  past  assistance  and  advice  as  we  developed  these  new 
regulations  and  look  forward  to  continuing  this  relationship  and  working  with 
you  as  we  implement  them.  As  we  are  both  well  aware,  the  regulations  are  com- 
plex and  will  require  great  care  during  implementation  to  ensure  the  fullest 
mutual  understanding  of  all  points.  You  may  be  assured  that  it  is  this  Depart- 
ment's policy  to  cooperate  with  the  State  insofar  as  possible. 
Sincerely  yours, 

Thomas  S.  Kleppe, 
Scerctarv  of  the  Interior. 


Enclosure. 


Identical  Letteb  Sent  To 


Hon.  Richard  D.  Lamn,  Hon.  Arthur  A.  Link, 

Governor  of  Colorado,  Governor  <>f  North  Dakota, 

state  Capitol.  State  Capitol, 

Denver,  Colo.  Bismarck,  X.  Dak. 

Hon.  Thomas  L.  Judge.  Hon.  Richard  F.  Kneip. 

Governor  of  Montana.  Governor  of  South  Dakota, 

state  Capitol,  State  Capitol. 

Helena,  Mont.  Pierre.  S.  Dak. 
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Hon.  J.  James  Exen,  Hon.  Calvin  L.  Rampton, 

Governor  of  Nebraska,  Governor  of  Utah, 

State  Capitol.  State  Capitol, 

Lincoln.  Xel>r.  Salt  Lake  City,  Utah 

Hon.  Mike  OCallaghan,  Hon.  Ed  Hersehler, 

Governor  of  Nevada,  Governor  of  Wyoming 

State  Capitol.  State  Capitol. 

Carson  City,  Xev.  Cheyenne.  Wyo. 

Hon.  Jerry  Apodaea, 
Governor  of  New  Mexico, 
State  Capitol. 
Santa  Fe.  X.  Mex. 

[From  the  Congressional  Record.  April  14,  107»i] 

Who  Is  The  Coal  Industry? 

Mr.  Metcalf.  Mr.  President,  the  Department  of  the  Interior  has  in  recent 
months  repeatedly  stated  that  there  is  a  need  to  lease  more  Federal  coal.  They 
indicate  that  there  is  a  heavy  demand  for  coal  leases  by  the  coal  industry. 

At  the  hearings  held  by  the  Subcommittee  on  Minerals.  Materials,  and  Fuels  on 
February   16,   1   asked   the   Department   to   respond   to  the   following  question: 

In  the  Northern  Great  Plains  Region  what  are  the  areas  of  greatest  interest 
in  and  out  of  the  Department  for  renewed  leasing?  How  were  these  areas 
identified? 

Among  other  things,  their  response  indicated  that  "industry"  has  indicated 
"very  heavy  interest  in  obtaining  coal  leases  in  the  Powder  River  Basin  in  Wyo- 
ming." The  two  specific  examples  of  "very  heavy  interest"  by  the  ''industry" 
were  E.  L.  Lockhart  and  Eugene  Stevens. 

This  response  intrigued  me  so  I  asked  the  Department  who  Messrs.  Lockhart 
and  Stevens  were — coal  companies  or  agents  of  coal  companies.  The  full  text 
of  the  Department's  response  follows  : 

Eugene  Stevens  is  an  individual  who  has  been  active  in  the  acquiring  of  coal 
preference  right  lease  applications  in  Wyoming.  Mr.  Stevens  does  not  develop 
leases  himself  but  sells  or  transfers  them  to  coal  companies.  Western  Fuel  has 
recently  purchased,  or  is  negotiating,  for  some  of  his  preference  right  lease 
applications  for  Federal  coal. 

There  is  indication  that  Coal  Conversion  Corporation  is  in  the  process  of 
buying  some  of  E.  L.  Lockhart's  preference  right  lease  applications  for  Federal 
coal.  Lockhart  does  not  operate  any  coal  mines  that  we  know  of. 

Mr.  President,  tins  answer  speaks  for  itself.  The  Interior  Department  equates 
coal  speculators  with  the  coal  industry.  This  does  not  seem  consistent  with  Sec- 
retary Kleppe's  recent  statement  that  the  Department  would  lease  coal  for 
development  and  not  speculation. 


V.  APPENDIX 

FLOOR  STATEMENTS  ON  S.  391  BY  SENATOR  METCALF 

[From  the  Congressional  Record,  June  21,  1976] 
Federal  Coal  Leasing  Amendments  Act  of  1975 

Mr.  Metcalf.  Mr.  President.  S.  391  passed  the  Senate  on  July  31.  1975.  by  a 
rollcall  vote  of  84  to  12.  At  that  time  it  consisted  of  two  titles.  Title  I  except 
for  some  amendments  from  the  other  body  was  essentially  the  same  as  it  is  today. 
Title  II  was  a  recognition  that  Congress  has  repeatedly  attempted  to  enact  a 
moderate  strip  mining  law  and  that  presidential  vetoes  have  just  as  consistently 
frustrated  the  actions  of  Congress.  In  a  final  attempt  for  Congress  to  carry 
out  its  special  constitutional  responsihilities  with  respect  to  the  public  domain 
of  the  United  States,  the  Senate  took  all  of  the  previous  surface  mining  hills  as 
agreed  to  by  the  conference  committees  ;  deleted  all  except  those  portions  dealing 
with  the  public  lands  and  enacted  it  as  title  II. 

When  the  hill  went  to  the  other  body,  title  II  was  stricken.  Title  I  was  amended 
in  several  particulars,  three  of  which  are  significant.  It  was  returned  to  the 
Senate  on  January  22,  1976,  and  has  heen  on  the  President's  desk  ever  since. 

I  remain  convinced  that  Congress  must  press  forward  in  its  efforts  to  enact 
a  strong  Federal  strip  mine  law.  I  have,  therefore  deferred  action  on  S.  391  for 
over  5  months  in  hopes  that  the  strip  mine  hill,  which  has  heen  reintroduced  in 
the  House  as  II. R.  9725,  would  he  passed  once  again  and  sent  to  the  Senate.  The 
House  Rules  Committee  voted  to  table  II.R.  9725.  Three  months  have  passed 
but  efforts  to  discharge  the  bill  from  Rules  Committee  have  been  of  no  avail.  I 
have  concluded  that  prospects  for  timely  enactment  of  strip  mine  legislation  in 
this  Congress  are  not  bright.  Neither  does  it  appear  that  any  substantial  support 
exists  in  the  House  for  combining  the  Federal  lands  provisions  of  the  strip  mine 
bill  with  the  Federal  coal  leasing  bill,  as  was  done  in  the  Senate  version  of  S.  391. 

In  view  of  the  limited  time  left  for  enactment  of  legislation  in  this  Congress. 
I  believe  that  the  Senate  should  approve  the  House  version  of  the  Federal  coal 
leasing  bill.  S.  391  as  amended,  and  send  it  to  the  President. 

S.  391  is  designed  to  eliminate  the  speculative  holding  of  Federal  coal  leases 
and  to  insure  that  they  will  be  developed  on  a  timely  basis  and  in  a  manner  which 
is  of  benefit  to  the  public.  The  people  own  the  Federal  coal  lands  covered  by  the 
Mineral  Leasing  Act  of  1920.  as  amended,  which  is  the  subject  of  this  legislation. 
It  is,  therefore,  incumbent  upon  Congress  to  see  to  it  that  the  past  abuses  of  our 
Federal  coal  leasing  policy  are  ended.  We  must  have  increased  coal  production 
from  our  Federal  coal  lands  to  help  meet  national  energy  needs.  We  must  also 
have  a  decent  return  from  that  coal  production  to  the  U.S.  Treasury  and  to  the 
Stares  which  will  be  most  affected  by  Federal  coal  mining. 

While  the  new  regulations  recently  adopted  by  Interior  Secretary  Kleppe  are 
a  considerable  improvement  over  the  previous  regulations,  they  still  fall  far  short 
of  the  level  of  stringency  and  specificity  which  was  afforded  by  the  vetoed  strip 
mine  bill. 

I  am  aware  that  the  administration  has  certain  objections  to  the  House  amend- 
ment which  Secretary  Kleppe  outlined  in  a  report  to  Chairman  Haley  of  the 
House  Interior  and  Insular  Affairs  Committee  on  January  U>.  1070. 

In  my  opinion.  thes,>  objections  are  ill-founded  and  not  persuasive.  My  com- 
ments on  them,  together  with  Secretary  Kleppe's  letter  to  Chairman  Haley, 
follow. 

1.     PAYMENTS    TO    STATES 

Under  section  35  of  the  Mineral  Leasing  Act  of  1920.  as  amended,  moneys 
returned  to  tin4  Stales  from  the  leasing  of  coal  and  other  leasable  minerals  are 
presently  available  only  for  schools  and  roads.  This  restriction  is  onerous  because 
areas  newly  opened  to  large-scale  coal  mining  face  the  need  for  a  sharp  Increase 
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in  all  local  public  services,  such  as  hospitals  and  sewer  systems,  as  well  as  schools 
and  roads.  Advance  local  planning  for  community  development  is  another  pressing 
deficiency. 

(The  reasons  according  to  the  Counil  on  Economic  Priorities  follow:) 

The  sodden  jump  in  population  growth,  the  emergency  of  new  urban  centers, 
and  the  possible  'boom-bust'  economic  cycle  will  cause  many  social  and  cultural 
changes.  The  Bureau  of  Reclamation  predicts  that  coal  development  in  the  North- 
ern Plains  could  result  in  a  seven-fold  increase  in  the  present  population.  Between 
200.000  and  400.000  people  are  expected  to  migrate  to  eastern  Montana. 

S.  391,  as  amended  by  the  House,  would  act  to  alleviate  these  problems  by  in- 
creasing from  37.5  to  50  percent  the  proportion  of  revenues  going  to  the  States 
from  mineral  leasing,  and  reducing  from  52.5  to  40  percent  the  portion  deposited 
in  the  reclamation  fund.  The  additional  12.5  percent  returned  to  the  States  would 
be  available  for  use  in  planning,  construction,  and  maintenance  of  public  facili- 
ties, with  priority  to  be  given  to  those  areas  impacted  by  development  of  the  coal 
resource.  The  remaining  10  percent  of  the  revenues  would  be  retained,  as  under 
existing  law.  by  the  U.S.  Treasury. 

In  addition,  section  35  of  the  Mineral  Leasing  Act  is  further  amended  by  pro- 
viding that  all  moneys  received  from  geothermal  leasing  under  the  provisions  of 
the  Geothermal  Steam  Act  of  1970  would  be  disposed  of  under  the  above  stipula- 
tion, thus  increasing  from  5  to  12.5  percent  the  percentage  available  to  the  States 
for  use  on  public  facilities. 

Xo  other  substantial  P'ederal  assistance  is  available  to  the  coal-producing 
States  to  deal  with  predicted  population  increases  triggered  by  Federal  coal 
development.  The  new  financial  resources  provided  in  S.  391  could  spell  the  differ- 
ence between,  on  the  one  hand,  the  chaotic  disintegration  of  a  stable  life-style 
dominated  by  agriculture,  together  with  all  the  attendant  social  ills,  and  on  the 
other  hand,  an  orderly,  rational  transition  to  an  urban  and  semiurban  society. 

Aside  from  the  environmental  effects  of  the  strip  mining  of  Federal  coal,  no 
other  aspect  of  western  coal  development  is  likely  to  have  more  devastating  con- 
sequences for  the  people  of  the  Northern  Great  Plains  region  in  particular,  than 
the  coming  population  change.  The  help  offered  in  S.  391  is  badly  needed. 

Tbe  administration  objects  to  this  provision  despite  the  fact  that  the  original 
Senate  bill  called  for  60  percent  payment  to  the  States. 

2.  FEDERAL  EXPLORATION  PROGRAM 

This  legislation  adds  a  new  section  8A  to  the  Mineral  Leasing  Act.  Referred  to 
as  ''exploration."  it  really  is  a  comprehensive  evaluation  program  for  lands  to 
be  offered  for  coal  leasing.  Under  this  new  section,  the  Geological  Survey  is 
authorized  to  conduct  or  contract  for  exploration  activities,  including  seismic, 
geophysical,  geochemical.  or  stratigraphic  drilling,  but  it  does  not  limit  the  right 
of  any  party  to  carry  out  such  activities  under  section  4  of  the  bill.  The  Secretary 
is  to  submit  to  Congress  within  6  months  of  the  effective  date  a  plan  for  imple- 
mentation of  the  program. 

Stratigraphic  drilling  is  to  be  carried  out  so  as  to  obtain  information  on  all 
recoverable  mineral  resources.  One  purpose  of  the  provision  is  to  assure  tbat 
lands  are  not  leased  for  surface  mining  development  when  greater  amounts  of 
coal  could  be  produced  through  underground  mining  methods.  No  similar  provi- 
sion was  included  in  the  Senate  version  of  S.  391. 

Under  existing  law  exploration  on  lands  in  which  the  resource  is  not  known  is 
Ci  rried  out  largely  under  a  system  of  issuing  prospecting  permits.  Sucb  permits 
arc  issued  for  specific  areas  of  land  and  carry  with  them  tbe  right  to  a  preference 
lease.  That  is  to  say,  if  the  holder  of  a  prospecting  permit  demonstrates  the  exist- 
ence of  coal  in  commercial  quantities  in  the  permit  area,  he  is  entitled  to  a  pref- 
erence right  lease.  Xo  competitive  lease  sale  is  held  in  such  cases.  Secretary 
Kleppe  recently  announced  suspension  of  this  policy  of  issuing  preference  right 
leases. 

Now,  due  to  its  reliance  upon  such  private  exploratory  activity,  the  Depart- 
ment has  been  seriously  handicapped  in  determining  the  actual  value  of  tracts 
which  are  up  for  lease  sale,  and  also  in  estimating  reserves  for  logical  mining 
units  and  ;idvaneed  royalty  payments,  both  critical  judgments  in  the  matter  of 
assuring  adequate  return  to  the  public. 

The  Department  has  gradually  come  to  realize  the  preposterousness  of  being 
:it  the  mercy  of  the  prospect  i  ve  lessee  in  determining  COUl  tract  valuations  in  the 
expanding  program  of  Btratigraphic  drilling  carried  «>ut  by  the  Geological  Survey. 
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According  to  data  supplied  by  the  Department  subsequent  to  oversight  hearings 
expanding  program  of  stratigraphic  drilling  carried  out  by  the  Geological  Survey, 
spent  $1.9  million  in  fiscal  1975,  and  is  projecting  an  increase  to  $4.5  million  in 
fiscal  1979  for  its  coal  reserve  base  investigations.  The  total  projected  for  the 
period  1975-79  amounts  to  $16.9  million.  Despite  this  fact,  Secretary  Kleppe 
objects  to  this  provision  of  the  House  amendment.  Apparently,  he  is  unaware 
that  it  is  already  being  implemented  by  the  Geological  Survey. 

(In  a  recent  study  of  Federal  coal  leasing,  the  GAO  strongly  recommends 
increased  funding  for  the  Federal  coal  evaluation  programs,  specifically  recom- 
mending to) 

Direct  a  coal  drilling  program  which  would  provide  data  for  the  development 
and  implementation  of  a  systematic  plan  for  appraising  coal  resources  and  ensure 
implementation  of  planned  and  coordinated  drilling  through  Federally  financed 
activities.  Data  produced  through  wholly  financed  activities  should  be  made 
available  for  public  inspection. 

In  responding  to  the  GAO  recommendation,  the  Department  acknowledged 
that  "expansion  of  this — coal  drilling  program — is  necessary  to  supply  the  Gov- 
ernment with  additional  data  to  facilitate  the  coal  leasing  program.*'  Why  the 
Department  objects  to  the  coal  evaluation  program  is  beyond  comprehension. 

3.     LOGICAL     MIXING     UNIT     ACREAGE    LIMITATION 

The  logical  mining  unit  is  a  concept  advocated  by  the  Department  of  the  Inte- 
rior. The  Department  recognized  that  multiplicity  of  land  holdings — Federal, 
Srate.  private,  and  Indian  ownership — and  the  likelihood  that  a  failure  to  con- 
solidate varying  types  of  holdings  under  a  single  ownership  and  control  could 
result  in  waste  of  the  resource  where  tracts  are  too  small  for  economical  mining 
by  themselves.  Hence  the  combining  of  leases  in  "logical  mining  units." 

The  restriction  on  the  size  of  a  logical  mining  unit — LMU — as  set  forth  in  the 
bill  is  25,000  acres. 

(According  to  calculations  based  upon  the  average  coal  tonnage  contained  in 
lands  located  in  the  major  coal  production  western  States,  25.000  acres — 39  Square 
mines — of  coal  lands  would  yield  the  following  quantities  of  coal) 

Campbell  County,  Wyo.,  3  billion  tons. 

Johnson  County,  Wyo.,  6  billion  tons. 

Sheridan  County.  Wyo..  750  million  tons. 

Sweetwater  County,  Wyo..  450  million  tons. 

Jackson  County,  Colo.,  800  million  tons. 

Montrose  County,  Colo.,  250  million  tons. 

Powder  River  County,  Mont.,  1  billion  tons. 

Custer  County,  Mont.,  500  million  tons. 

To  get  an  idea  of  how  adequate  these  quantities  of  coal  are,  given  a  consuming 
utility  seeking  a  40-year  reserve  of  coal,  a  2.000  megawatt  power  generating  sta- 
tion would  consume  280  million  tons  of  coal  over  a  40-year  period.  A  large  strip 
mine  in  the  West  can  be  expected  to  produce  600  million  tons  of  coal  over  the 
same  40-year  period.  It  would,  therefore,  appear  that  25,000  acres  of  coal  land 
would  amply  meet  the  coal  reserve  requirements  of  large  powerplants  and  is 
not  an  unreasonable  limitation  upon  the  size  of  the  LMU. 

State  and  national  acreage  limitations  in  the  bill — 16,080  acres  and  100.000 
acres,  respectively — are  necessary  to  prevent  the  concentration  of  holdings,  of 
the  top  15  Federal  leaseholders,  none  holds  more  than  100,000  acres  of  Federal 
coal  lands,  so  the  Federal  limitation  would  not  unduly  restrict  the  activities  of 
existing  lessees.  The  State  limitation  already  exists  in  law.  having  been  increased 
by  Congress  from  10.240  acres  in  1964. 

By  any  objective  criteria,  the  acreage  restrictions  on  U.K.  6721  appear  to  be 
eminently  reasonable. 

Essentially  these  three  propositions  are  those  to  which  the  administration 
objects.  In  addition.  Secretary  Kleppe  outlined  other  Objections  to  Chairman 
Haley.  My  comments  on  these  are  as  follows  : 

4.     12.5    PEECBNT   ROYALTY 

Tlie  minimum  royally  and  rental  established  in  the  .Mineral  Leasing  Ad  of 
1920,  as  amended,  is  5  cents  per  ton  and  25  cents  per  acre  for  the  first  year.  50 
cents  per  year  for  the  second  to  fifth  years.  SI   per  acre  thereafter.  In  the  past 
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54  years  the  Federal  Government  has  reportedly  collected  a  total  of  $23,373,920  in 
royalty  payments  for  a  total  of  189,099,653  tons  of  coal.  This  boils  down  to  an 
average  royalty  of  a  mere  12. 5  cents  per  ton  of  coal.  With  bituminous  coal  values 
at  the  mine  rising  from  $4.07  in  1968  to  $18.75  per  ton  in  1975 — according  to 
the  Bureau  of  Mines.  12.5  cents  per  ton  is  a  ridiculously  low  rate  of  return. 

A  study  by  the  General  Accounting  Office  rightly  concludes  that  royalty  pay- 
ments have  not  been  established  on  a  fair  basis.  S.  391  would  rectify  this  injustice 
by  establishing  a  minimum  royalty  of  12.5  percent  of  the  value  of  the  coal,  with 
the  Secretary  having  discretion  to  set  a  lower  rate  for  coal  produced  by  under- 
ground mining. 

Western  States  with  Federal  coal  reserves  stand  in  dire  need  of  monetary 
assistance  for  planning  and  creating  public  facilities  and  services  demanded 
by  the  thousands  of  workers  who  will  be  attracted  to  jobs  in  the  coal  mines  and 
related  processing  and  power  generating  plants.  Secretary  of  Interior  Kleppe 
recently  announced  that  the  Government  will  resume  Federal  coal  leasing  and 
encourage  it  in  order  to  counter  the  threat  of  another  oil  embargo.  If  national 
economic  growth  comes  to  depend  on  this  new  Federal  coal  leasing  policy,  then 
in  all  fairness,  the  Congress  must  see  to  it  that  the  costs  are  evenly  distributed. 
We  must  avoid  burdening  the  coal-producing  regions  with  the  social  and  environ- 
mental costs  associated  with  coal  development.  By  increasing  the  royalty  rate 
to  a  minimum  of  12.5  percent  and  by  insuring  that  the  States  get  a  59-percent 
nut  of  the  revenues  from  leased  minerals.  S.  391  would  help  to  spread  the  load. 

By  the  same  token.  Congress  should  avoid  overburdening  industry  with  exces- 
sive royalty  payments.  Thus  discouraging  productivity.  There  is  no  evidence  to 
support  the  allegation  that  a  12.5-percent  minimum  royalty  would  preclude  coal 
development  on  Federal  lands.  On  the  contrary,  this  proposed  rate  is  entirely 
commensurate  with  royalties  and  taxes  already  on  the  books. 

The  State  of  Montana  recently  enacted  coal  taxes  above  20  to  30  percent- 
depending  on  the  quality  of  the  coal — with  no  significant  reduction  to  coal  produc- 
tion evident.  Outer  Continental  Shelf  lands  oil  and  gas  royalty  are  set  at  16% 
percent,  with  no  indication  that  this  rate  discourages  OOS  leasing  and  produc- 
tion. Given  the  fact  that  oil  is  over  50  percent  more  expensive  for  utilities  on  a 
Btu  basis  than  coal,  it  is  bard  for  me  to  understand  how  it  can  be  reasonably 
argued  that  a  12.5-percent  minimum  royalty,  would  render  Federal  coal  uneco- 
nomical to  mine. 

Furthermore,  section  39  of  the  Mineral  Leasing  Act.  as  amended,  would  con- 
tinue to  allow  the  Secretary  to  reduce  the  minimum  royalty  below  12.5  percent  on 
a  tract  "for  the  purpose  of  encouraging  the  greatest  ultimate  recovery  of  coal." 
Thus  an  operator  could  pay  a  lesser  royalty  on  that  portion  of  the  coal  lease 
which  might  normally  be  uneconomical  to  mine  given  a  12.5-percent  royalty,  in 
the  interests  of  conservation  of  the  resource. 

The  lower  royalty  rate  for  underground  mined  coal  is  entirely  discretion- 
ary. If  the  Secretary  should  determine  that  setting  a  lower  royalty  payment 
would  tend  to  distort  production  toward  underground  mining,  he  would  have  the 
option  to  maintain  the  higher  rate.  If  it.  however,  a  well-known  fact  that  under- 
ground mining  is  more  costly  by  far  than  surface  mining,  a  differential  which 
could  be  equalized  wherever  the  12.5-percent  royalty  should  prove  excessively 
high. 

In  other  words,  the  flexibility  built  into  the  minimum  royalty  provisions,  in  S. 
391  allow  the  Secretary  to  encourage  maximum  recovery  of  coal  while  also  gener- 
atinga  fair  return  to  the  public. 

5.    PUBLIC   HEARINGS 

S.  391  prohibits  the  leasing  of  any  lands  containing  coal  deposits  unless  the 
hinds  have  been  included  in  a  comprehensive  land  use  plan  prepared  by  the 
Secretary.  Land  use  planning  requires  consultation  with  State  and  local  govern- 
ments, an  opportunity  for  public  hearing  on  the  plan,  and  an  assessment  of  the 
amount  of  coal  in  the  land,  coupled  with  an  estimate  of  the  amount  recoverable 
by  surface  and/or  underground  mining.  Prior  to  leasing  a  tract,  the  Secretary 
must  hold  a  hearing,  separate  from  the  land  use  plan  hearing,  on  the  lease  in  the 
impacted  area:  he  must  consider  the  effects  which  issuance  of  the  lease  might 
have  on  the  area  as  pertains  to  environmental  disruptions,  community  services 
and  the  like. 
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The  Secretary  would  also  he  required  to  hold  a  public  hearing  if  requested  by 
any  person  whose  interest  may  be  adversely  affected  by  a  proposed  consolida- 
tion of  leases  into  a  logical  mining  unit.  t£  fourth  opportunity  for  public  hearing 
occurs  in  the  bill  upon  the  Secretary's  decision  to  issue  a  lease  despite  the  stated 
opinion  of  the  Attorney  General  that  such  lease  would  create  a  situation  con- 
sistent with  antitrust  laws.  However,  there  is  no  provision  for  a  public  hear- 
ing prior  to  the  determination  of  the  fair  market  value  of  the  coal  deposit  which 
is  about  to  be  leased,  but  only  a  requirement  that  the  Secretary  provide  oppor- 
tunity for  public  comment  thereon. 

The  final  version  of  the  Federal  coal  mining  regulations  issued  by  Secretary 
Kleppe  on  May  10  require  four  opportunities  for  public  hearings — hearings  on 
environmental  impact  statements  can  substitute  in  some  case.  The  Governors 
of  western  coal  States  reportedly  insisted  upon  inclusion  of  these  public  participa- 
tion clauses  because  of  a  widespread  concern  that  local  apprehensions  regarding 
the  adverse  impacts  of  surface  mining  of  coal  might  not  receive  proper  considera- 
tion by  the  Secretary  before,  during,  and  after  mining  operations. 

This  concern  is  shared  by  the  Congress.  Secretary  Kleppe's  regulations  are 
consistent  with  S.  391. 

The  Departments  previous  objection  to  the  term  "approval  of  the  lea>e*'  has 
been  dealt  with  by  a  House  amendment  which  rephased  the  public  hearing  pro- 
vision in  section  3  so  that  it  now  reads,  "prior  to  lease  sale."' 

6.   AZSTITKIST  PROVISIONS 

Section  15  of  S.  35)1  adds  a  new  subsection  to  section  27  of  the  Mineral  Leas- 
ing Act.  It  requires  the  Secretary  to  consult  with  the  Attorney  General  before 
drafting  rules  and  regulations,  or  issuing,  renewing,  and  readjusting  leases  under 
the  act,  to  prevent  a  situation  that  would  be  in  contravention  of  the  antitrust 
laws.  This  amendment  is  designed  to  reduce  the  chance  of  lengthy  and  costly 
antitrust  litigation. 

The  Department  objects  to  this  provision  as  being  '•administratively  cumber- 
some" and  then  volunteers  the  information  that  the  Justice  Department  is  •ex- 
tremely reluctant  to  offer  conclusions  on  antitrust  questions  in  advance  of  par- 
ticular activity."  The  Justice  Department  regularly  advises  industry  about  the 
antitrust  implications  of  proposed  actions. 

The  Justice  Department  has  reportedly  been  concerned  about  the  possibility 
of  violations  of  antitrust  laws  by  the  coal-energy  industry.  This  provision  would 
allow  the  Attorney  General  to  intervene  before  issuance  of  a  lease  by  the 
Department  whenever  he  finds  evidence*  of  such  prospective  violation.  It  would 
certainly  not  call  for  intervention  in  every  case.  Sections  27<k)  and  30  of  the 
Mineral  Leasing  Act  presently  contain  antitrust  language  added  under  the  Alaska 
Pipeline  Act. 

7.    TRACTS    RESERVED    TO    PUBI.TC    BODIES 

During  the  1073-74  oil  shortage,  many  rural  electric  cooperatives  and  other 
such  small  electric  producers  were  hard  pressed  to  compete  against  the  large 
utilities  for  available  coal  supplies.  It  is  still  difficult  for  many  such  groups  to 
obtain  adequate  coal  supplies  for  their  future  needs.  It  is  therefore  quite  appro- 
priate that  Congress  should  assure  access  to  Federal  coal  lands  for  these  smaller 
entities,  in  keeping  with  the  policy  of  encouraging  and  fostering  rural  electrifica- 
tion and  the  serving  of  areas  which  private  industry  has  passed  by. 

(S.  31)1  states) 

A  reasonable  number  of  leasing  tracts  shall  be  reserved  and  offered  for  lease 
in  accordance  with  this  section  to  public  bodies,  including  Federal  agencies,  rural 
electric  cooperatives  or  nonprofit  corporations  controlled  by  any  such  entities  .  .  . 

The  •reasonable  number"  uncertainty  can  be  dealt  with  through  rule-  and 
regulations  of  the  Department,  perhaps  specifying  thai  :i  certain  set  proportion 
of  .-ill  lease  sales  in  n  given  year  are  to  be  placed  within  this  category. 


8.   DEFERRED   BONUS    PAYMENT 

s.  391  would  foster  competition  in  the  bidding  for  leases  by  requiring  that 
50  percent  of  nil  acreage  leased  in  any  one  year  be  under  :i  system  of  deferred 
bonus  bidding.  This  would  allow  a  sort  of  installment  plan  for  paying  the  bonus, 
thus  reducing  the  front-end  capital  outlay  necessary  and  enabling  smaller  corpo- 
rations to  compete  with  the  giants. 
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The  National  Coal  Association  is  on  record  as  favoring  methods  for  ensur- 
ing entry  into  Federal  coal  leasing  by  small  coal  companies. 

Without  such  a  provision,  it  is  a  foregone  conclusion  that  the  field  will  become 
increasingly  dominated  by  the  largest  coal  companies  and  the  multi-national  oil 
corporations  with  large  amounts  of  capital  available.  The  50-50  split  is  reasonable. 
It  will  guarantee  against  the  possibility  that  the  Secretary,  as  he  comes  under 
increasing  pressure  to  boost  Federal  coal  production,  could  fail  to  keep  in  mind 
the  disadvantageous  position  in  which  smaller  companies  find  themselves.  A  di- 
versified coal  industry,  which  this  amendment  would  foster,  is  certainly  in  the 
public  interest. 

9.  MINING  AND  RECLAMATION  PLANS 

Aii  operation  and  reclamation  plan  is  required  prior  to  any  significant  disturb- 
ance of  the  environment  and  within  3  years  after  issuance  of  the  lease,  under 
provisions  of  S.  391.  This  provision  is  an  important  means  of  assuring  diligent 
development  of  the  coal  lease.  If  production  is  to  occur  by  the  10th  year,  as 
required  by  the  bill,  then  it  is  a  matter  of  some  urgency  that  the  lessee  begin 
timely  development  of  his  mining  and  reclamation  plan  so  as  to  allow  sufficient 
time   for   review,   modification — if  necessary — and  approval   by   the   Secretary. 

10.   DEPARTMENTAL  REPORT 

The  annual  report  to  Congress  by  the  Secretary  as  required  in  S.  391  would 
include  not  only  data  regarding  leasing  and  production  of  Federal  coal  lands, 
a  summary  of  the  management,  supervision,  and  enforcement  activities  and 
recommendations  to  Congress  for  improvements  in  management  and  environ- 
mental safeguards,  but  would  also  include  a  report  by  the  Attorney  General 
on  competition  within  the  coal  and  energy  industry,  and  an  analysis  of  the  effect 
of  the  antitrust  laws  on  the  industry. 

Whether  or  not — as  the  Department  claims — some  of  this  information  would 
be  available  in  other  reports  is  not  important.  Rather,  it  is  essential  that  Con- 
gress have  readily  available  to  it  in  one  report  all  of  the  information  relating 
to  Federal  coal  leasing  and  production  so  that  Congress  has  access  to  all  the  rele- 
vant facts  needed  in  carrying  out  its  ongoing  responsibility  to  monitor  and  assess 
the  implementation  of  the  act. 

11.     PRODUCTION     REQUIREMENTS 

S.  391  states  in  section  6  that  "any  lease  which  is  not  producing  in  commercial 
quantities  at  the  end  of  10  years  shall  be  terminated."  Under  the  provisions  of 
section  3,  the  Secretary  could  not  issue  a  new  lease  to  any  party  holding  such  a 
nonproductive  lease,  the  10-year  period  to  be  computed  from  the  effective  date  of 
the  act. 

These  two  provisions  are  meant  to  guarantee  diligent  development  and  an  end 
to  the  speculative  holding  of  leases.  Contrary  to  what  the  Department  claims, 
the  two  provisions  are  entirely  consistent.  The  Secretary  would  simply  be  pre- 
cluded from  issuing  any  new  lease  to  a  party  which  had  failed  to  produce  coal 
in  commercial  quantities — as  defined  by  regulations — within  10  years  after  the 
enactment  of  the  bill.  Such  party  would  be  required  to  divest  itself  of  the  unpro- 
ductive lease  before  it  would  become  eligible  for  a  new  lease1. 

The  bill  would  thus  make  it  possible  for  other  operators  to  bid  for  the  nonpro- 
ductive lease  and  undertake  to  develop  (be  lease  and  produce  coal  in  keeping  with 
the  intent  of  the  legislation.  In  this  way,  over  time,  the  large  proportion  of  idle 
leases  wbich  have  been  held,  by  the  Department's  own  admission,  for  purely 
speculative  reasons,  will  eventually  be  brought  into  production  and  royalty  pay- 
ments commensurate  with  the  value  of  the  coal  will  begin  flowing  info  the  public 
treasuries. 

12.     STUDY    OK     RECOVERY     METHODS 

Coal  recovery  by  underground  mining  methods  and  by  strip  mining  methods 
involves  quite  different  impacts  upon  the  environment,  upon  surrounding  com- 
munities, and  upon  land  use  patterns  in  affected  areas,  and  considering  the  new 
recovery  melhods  such  as  in-silu  gasification  now  being  actively  researched — 
notably  by  the  Bureau  of  Mines— S.  391  would  require  the  Secretary  to  evaluate 
and  compare  the  effects  oil  coal  recovery  by  both  traditional  and  novel  mining 
techniques  before  issuing  a  lease. 
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The  Secretary  would  also  be  required  to  study  the  possible  sequences  of  such 
methods  which  would  yield  the  maximum  recovery  of  the  resource.  This  latter 
requirement  is  of  great  moment  because  many  of  the  thick-seam,  thin-overburden 
deposits  of  coal  in  the  west  are  equally  susceptible  to  surface  mining  and  under- 
ground mining.  The  failure  to  consider  the  possible  repercussions  of  one  method 
upon  the  other  could  mean  the  virtual  abandonment  of  immense  amounts  of  the 
deepest  coal  reserves  if  rendered  economically  unattractive  or  overly  hazardous 
to  mine. 

This  requirement  for  a  study  of  mining  methods  by  the  Secretary  makes  plain 
horsesense. 

lo.     STATEWIDE    LICENSE 

Tbe  difference  between  the  language  of  H.R.  6721 — "a  separate  exploration 
license  will  be  required  for  exploration  in  each  State" — and  the  language  pre- 
ferred by  the  Department — "no  exploration  license  shall  cover  land  in  more  than 
one  Stare" — is  semantic — not  substantive. 

(The  House  report  on  the  other  provisions  of  the  bill  is  as  follows  i  : 

Analysis  From  House  Report  on  H.R.  6781  (94-681) 

SECTION-BY-SECTION    ANALYSIS 

Section  1  designates  the  official  citation  of  the  Act  as  the  "Federal  Coal  Leasing 
Amendments  Act  of  1975".  It  also  clarifies  the  reference  to  the  Mineral  Lands 
Leasing  Act  (80  U.S.C.  181  et  scq.  I  within  the  body  of  the  bill. 

Section  2  amends  the  first  sentence  of  section  2(a)  of  the  Mineral  Lands 
Leasing  Act  (30  U.S.C.  201(a)).  The  first  sentence  of  section  2(a)  presently 
authorizes  the  Secretary  of  the  Interior  to  divide  classified  or  unclassified  coal 
lands  into  40  acre  tracts,  or  multiples  thereof  and  to  lease  these  tracts  by  com- 
petitive bidding  "or  by  such  other  methods  as  he  may  by  general  regulation 
adopt."  This  amendment  removes  the  reference  to  "40  acre  tracts."  permits  leas- 
ing of  classified  lands  only,  and  requires  that  all  leasing  be  by  competitive  bid- 
ding. It  specifies  that  the  size  of  a  leasing  tract  be  such  that  it  will  permit  the 
mining  of  all  coal  which  can  be  economically  extracted.  The  purpose  of  this 
provision  is  to  insure  that  coal,  which  might  yield  a  lower  profit  than  that  which 
lies  in  the  most  readily  available  deposits,  will  not  be  left  in  the  ground.  The 
amendment  provides  that  at  least  50  per  centum  of  all  lands  leased  within  any 
year  he  on  the  basis  of  a  deferred  bonus  bidding  system.  A  reasonable  number 
of  leasing  tracts  are  to  be  set  aside  by  the  Secretary  and  made  availble  for  leas- 
ing only  to  public  bodies,  including  Federal  agencies,  rural  electric  cooperatives 
or  nonprofit  corporations  controlled  by  any  of  such  entities.  Finally,  the  amend- 
ment would  prohibit  the  Secretary  from  accepting  any  bid  for  less  than  the  fair 
market  value  of  the  coal  subjecr  to  lease.  In  determining  such  fair  market 
value,  the  Secretary  shall  give  consideration  to  public  comments,  provided  that 
he  shall  not  be  required  to  reveal  either  his  judgment  as  to  the  value,  or  the 
comments  he  receives  prior  to  issuance  of  a  leave.  The  Committee  felt  that  this 
information  should  be  available  for  public  scrutiny  after  leasing  of  the  tract  in 
question  occurs. 

Section  3  amends  the  last  sentence  of  section  2(a  )  of  the  Mineral  Lands  Leas- 
ing Act  (0  L.S.C.  201<a)  ).  This  sentence  requires  the  Secretary  to  issue  notices 
prior  to  a  competitive  lease  sale.  This  amendment  would  bar  the  issuance  of 
new  leases  to  any  individual  or  corporations  that  have  held  a  lease  for  a  period 
of  15  years,  beginning  on  tbe  date  of  enactment  of  the  Federal  Coal  Leasing 
Amendments  Act  of  1075,  without  producing  coal  therefrom.  It  would  require 
that  no  lease  sale  be  held  unless  it  were  compatible  with  a  comprehensive  land 
use  plan  prepared  by  the  Secretary  or.  in  the  case  <>f  lands  in  the  National 
Forest  System,  by  the  Secretary  of  Agriculture.  On  lands  where  the  surface 
is  under  the  jurisdiction  of  a  Federal  agency  other  than  the  Department  of  the 
Interior,  leasing  may  occur  only  with  the  consent  of  that  agency. 

Where  the  Federal  interest  in  the  lands  or  coals  deposits  is  nominal,  either  a 
comprehensive  land  use  plan  prepared  by  tbe  State  in  which  the  lease  is  to  be 
d,  or  a  land  use  analysis  prepared  by  the  Secretary  would  be  required.  In 
the  latter  instance,  a  land  use  analysis,  prepared  in  the  case  o\'  a  minor  Federal 
interest  in  tbe  lands  or  coal  deposits,  need  not  be  detailed  as  tbe  comprehensive 
land  use  plan  which  is  required  in  all  Other  install 

In  preparation  of  the  land  use  plan,  consultation  with  State  and  local  entitles 
is  mandated  and  an  opportunity  for  a  public  hearing  must  be  granted  if  requested 
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by  a  person  haying  an  interest  which  is  or  may  be  adversely  affected.  In  addition, 
prior  to  issuance  of  any  lease,  the  Secretary  is  to  consider  the  social,  economic 
and  other  impacts  on  the  communities  affected  and  give  opportunity  for  a  public 
hearing. 

Each  land  use  plan  is  to  contain  an  assessment  of  the  amount  of  coal  deposits 
in  the  land,  including  underground  and  surface  recoverable  reserves.  The  Secre- 
tary is  also  required  to  evaluate  and  compare  the  effects  of  recovering  coal  by 
underground  mining,  surface  mining  and  by  other  methods  to  determine  which 
methods  will  assure  maximum  economic  recovery  of  the  coal.  No  mining  plan 
may  be  approved  which  is  not  found  to  achieve  the  maximum  economic  recovery 
of  coal  and  no  competitive  lease  shall  be  approved  until  notice  has  been  given  in 
a  local  newspaper. 

All  coal  leases  shall  contain  provisions  requiring  compliance  with  the  Federal 
Water  Pollution  Control  Act  (33  U.S.C.  1151-1175)  and  the  Clean  Air  Act  (42 
U.S.C.  1857  et  seq.). 

Section  4  would  repeal,  subject  to  valid  existing  rights,  section  2(b)  of  the 
Mineral  Lands  Leasing  Act  (30  U.S.C.  201(b)  )  which  authorizes  the  issuance  of 
coal  prospecting  permits  and  preference  right  leases. 

Under  present  law.  section  2(b)  provides  that  prospecting  or  expiatory  work 
may  he  permitted  to  determine  the  existance  and  workability  of  coal  deposits  and 
the  Secretary  is  authorized  to  issue  propecting  permits  which  entitled  the  per- 
mittee to  the  exclusive  right  to  prospect  for  coal  on  the  land  described  therein  for 
a  term  of  two  years.  A  holder  of  a  coal  prospecting  permit  who  shows,  before  the 
expiration  of  his  permit,  that  the  land  included  in  the  permit  contains  coal  in 
commercial  quantities,  is  entitled  to  a  preference  right  lease  for  all  or  part  of  the 
land  included  in  the  prospecting  permit. 

In  repealing  present  section  2(b).  ILK.  0721  would  replace  it  with  a  system  of 
nonexclusive  exploratory  licenses.  Such  exploratory  licenses  would  be  for  periods 
of  not  more  than  two  years  and  would  carry  no  preferential  right  to  a  lease  if 
H.R.  0721  is  enacted  in  its  present  form.  An  application  for  an  exploration  license 
is  required  to  identify  the  general  areas  and  probable  methods  of  exploration  and 
the  Secretary  is  authorized  to  impose  such  conditions  as  he  deems  reasonable 
before  issuing  a  license.  Where  the  surface  is  under  the  jurisdiction  of  a  Federal 
agency  other  than  the  Department  of  the  Interior,  exploration  licenses  may  be 
issued  only  under  the  conditions  prescribed  by  such  agency.  Furthermore,  when 
the  exploration  area  involves  more  than  one  State,  separate  licenses  are  required 
for  each  of  the  States  so  involved.  In  no  event  may  a  licensee  be  permitted  to 
cause  substantial  disturbance  to  the  natural  land  surface  in  conducting  his 
exploration  operations. 

All  data  collected  by  the  licensee  is  to  be  furnished  to  the  Secretary,  who  shall 
maintain  the  confidentiality  of  the  data  until  the  lands  in  question  are  leased  or 
until  the  Secretary  determines  that  making  the  data  available  to  the  public 
would  not  damage  the  competitive  position  of  the  licensee. 

Any  person  who  willfully  conducts  exploration  without  a  license  is  subject  to 
a  fine  of  $1.000/day  and  the  surrender  of  all  data  collected  to  the  Secretary, 
which  data  is  to  be  made  public. 

Section  5  rei>eals.  subject  to  valid  existing  rights,  subsections  2(c)  and  2(d) 
of  the  Act  of  August  31,  1904  (30  U.S.C.  201-1).  These  subsections  permitted 
lessees  of  a  coalfield  to  enter  into  contracts  for  collective  prospecting,  develop- 
ment or  operation  of  the  coal  resources.  They  also  enabled  the  Secretary  to  com- 
bine, alter,  or  revoke  leases,  royalty  agreements  and  the  like  in  furtherance  of 
collective  contracts. 

This  new  language  eliminates  collective  contracts  in  favor  of  the  concept  of 
the  logical  mining  unit  (LMU).  A  logical  mining  unit  is  a  contiguous  tract  of 
land,  under  the  control  of  a  single  operator,  which  is  designed  to  promote  the 
"efficient,  economical  and  orderly"  recovery  of  the  resources  contained  therein. 
The  new  language  enables  the  consolidation  by  the  Secretary  of  several  tracks 
(be  they  Federal,  State  or  private)  into  a  single  tract  not  exeoedng  25.000  acres 
so  that  they  may  be  mined  in  the  most  economically  efficient  manner.  All  tin' 
reserves  within  the  entire  LMU  must  be  mined  in  a  period  not  to  exceed  forty 
years,  and  the  unit  ;is  a  whole  is  subject  to  the  requirements  of  diligent  develop- 
ment and  continuous  operation.  The  new  language  also  permits  the  Secretary  to 
require  :>   lessee  to  form  an   LMU. 

Section  0  amends  section  7  (30  U.S.C.  207)  of  the  Mineral  Lands  Leasing  Act 
Which  deals  with  the  terms  of  leases  and   lease  rentals  and  royalties. 
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First,  it  provides  that  leases  shall  be  for  terms  of  20  years  and  for  so  long 
thereafter  as  coal  is  being  produced  in  commercial  quantities.  Any  lease  not 
producing  in  commercial  quantities  at  the  end  of  the  15th  year  of  the  lease  will 
be  terminated.  The  existing  law  provides  that  leases  "shall  be  for  indeterminate 
periods  upon  condition  of  diligent  development." 

Second,  the  revised  language  changes  the  minimum  royalty  from  $.06  per  ton 
to  twelve  and  one-half  per  centum  of  the  value  of  the  coal,  except  that  the  Secre- 
tary, may  determine  a  lesser  amount  tor  underground  mining  operations. 

Third.  H.R.  f>7-!l  provides  for  a  readjustment  in  the  terms  of  the  lease  at  the 
end  of  the  20th  year  and  every  ten  years  thereafter  instead  of  a  readjustment 
every  20  years  as  provided  in  tlie  present  law. 

Fourth,  leases  remain  (as  they  are  under  existing  law)  subject  to  the  condi- 
tions of  diligent  development  and  continued  operations,  except  where  interrupted 
by  strikes,  elements  or  casualties  not  attributable  to  the  lessee. 

Fifth,  H.R.  (3721  permits  the  Secretary  to  waive  the  requirement  for  continued 
operation  for  a  period  not  to  exceed  15  years  and  accept  in  lieu  thereof  an  ad- 
vanced royalty.  Advanced  royalties  must  be  no  less  per  year  than  production 
royalties  that  would  otherwise  be  paid  for  actual  production,  and  will  be  com- 
puted on  a  fixed  reserve  to  production  ratio.  Should  the  value  of  the  coal  mined 
in  the  year  of  actual  production  exceed  the  value  upon  which  the  advanced 
royalty  was  based,  the  difference  shall  be  paid  by  the  operator.  However, 
should  the  advance  royalty  exceed  the  production  royalty,  no  rebates  will  be 
granted,  but  the  credit  may  be  carried  forward.  In  no  case  can  advanced  royalty 
payment  be  used  to  waive  the  absolute  requirement  of  production  from  a  lease 
within  15  years.  While  existing  law  permits  in  lieu  royalty  payments  and  pro- 
vides that  they  shall  not  be  less  than  the  annual  rental  paid,  it  does  not  make 
reference  to  a  fixed  reserve  to  production  ratio.  Where  the  surface  is  under 
the  control  of  another  agency,  such  agency  must  consent  to  the  plan. 

Finally,  the  section  eliminates  a  provision  of  current  law  which  permits  the 
credit  of  rentals  against  royalties;  and  it  eliminates  the  provision  permitting 
the  suspension  of  operations  of  six  months  when,  in  the  judgment  of  the  Sec- 
retary, market  conditions  warrant  such  suspension. 

Section  7  adds  a  new  section  8A  to  the  Mineral  Lands  Leasing  Act  which  pro- 
vides for  a  comprehensive  Federal  exploration  program  for  lands  to  be  offered 
for  leasing.  Under  it.  the  U.S.  Geological  Survey  is  authorized  to  conduct  or  to 
contract  for  exploration  activities,  including  seimic.  geophysical,  geochemical, 
or  stratigraphic  drilling,  but  it  does  not  limit  the  right  of  any  party  to  carry 
out  such  activities  under  Section  4  of  H.R.  0721. 

All  data,  maps,  interpretations  and  surveys  resulting  from  activities  under 
this  section  are  required  to  be  made  public  by  the  Secretary.  All  Federal  de- 
partments and  agencies  are  directed  to  eooi>erate  in  providing  the  Secretary  with 
pertinent  information. 

On  the*  basis  of  the  information  so  collected,  the  Secretary  is  to  prepare  and 
maintain  a  series  of  detailed  geological  and  geophysical  maps  of  the  coal  lands 
to  be  offered  for  leasing  under  the  terms  of  this  legislation. 

Pursuant  to  this  section,  the  Secretary  is  directed  to  develop  and  transmit  to 
Congress  within  six  months  after  enactment,  a  plan  for  implementation  of  the 
exploration  program,  including  procedures  for  making  the  data  available  to  the 
public. 

Stratigraphic  drilling  must  be  carried  out  so  or  in  such  a  manner  that  infor- 
mation pertaining  to  all  recoverable  reserves  is  obtained.  All  information  re- 
garding results  of  test  borings  is  to  be  supplied  to  the  Secretary.  The  purpose  of 
this  requirement  is  to  assure  that  lands  are  not  leased  for  surface  mining  de- 
velopment when  greater  amounts  of  coal  could  be  recovered  through  deep  mining 
operation. 

Section  S  adds  a  new  section  8B  to  the  Mineral  Lands  Leasing  Act.  requiring 
the  Secretary  to  submit  an  animal  report  to  Congress  on  leasing  and  production 
of  coal  lands  subject  to  the  Act.  The  report  is  to  include  information  on  manage- 
ment, supervision,  and  enforcement  activities  and  recommendations  for  improve- 
ments in  management  and  environmental  safeguards,  as  well  as  a  report  by  the 
Attorney  Genera]  on  competition  in  the  coal  and  energy  industries,  Including 
an  analysis  of  whether  the  antitrust  laws  are  effective  ill  preserving  or  promot- 
ing competition  in  the  coal  or  energy  industry. 

Section  9  amends  Section  36  (80  r.S.(\'l!)l»  of  the  Mineral  LamL  Leasing 
Act  by   reducing  the  percentage  of  revenues  from  mineral  teasing  deposited  in 
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the  reclamation  fund  from  52.5%  to  40%  and  raising  the  percentage  of  the 
revenues  going  to  the  States  from  37.5%  to  50%.  The  37.5%?  of  the  funds  Which 
is  currently  returned  to  the  States  under  the  law  would  remain  available  only 
for  use  in  construction  and  maintenance  of  schools  and  roads.  The  additional 
12.5%  returned  to  the  States  would  be  available  for  use  in  planning,  construc- 
tion and  maintenance  of  public  facilities,  with  priority  to  be  given  to  those 
areas  impacted  by  the  development  of  the  resource  involved. 

Subsection  (b)  would  further  amend  Section  35  of  the  Mineral  Lands  Leasing 
Act  by  providing  that  all  moneys  received  from  Geothermal  leasing  under  the 
Geot hernial  Steam  .Act  of  1970  be  disposed  of  under  the  above  provisions  of 
Section  35.  Existing  law  treats  such  moneys  as  if  they  were  received  from  the 
sale  of  public  lands,  with  about  five  percent  going  to  the  States  and  the  remainder 
dispersed  in  the  same  manner  as  other  receipts  from  public  lands. 

Section  10  provides  for  a  study  by  the  Office  of  Technology  Assessment  which 
is  to  include  a  review  of  existing  Federal  coal  leases  and  recommendations  as 
to  the  feasibility  of  using  deep  mining  technology  in  such  lease  areas. 

Section  11  amends  Section  27(a)(1)  of  the  Mineral  Lands  Leasing  Act  (30 
U.S.C.  184(a)(1))  to  provide  that  no  corporation,  person  or  association  may 
control  more  than  100,000  acres  of  Federal  coal  lands  in  the  United  States  at 
any  one  time.  The  100.000  national  acreage  limitation  is  added  to  any  existing 
limit  of  46,080  acres  per  State.  Subsection  (a)(2)  which  presently  permits  the 
Secretary  to  lease  an  additional  5.120  acres  over  and  above  any  acreage  restric- 
tions contained  in  subsection  (a)  (1)  is  repealed. 

This  amendment  to  Section  27  of  the  Mineral  Lands  Leasing  Act  also  has  the 
effect  of  broadening  the  definition  of  the  entity  to  which  the  acreage  limits  are 
applicable.  Under  existing  law,  reference  is  made  to  "person,  association  or 
corporation".  The  amendment  language  reads :  "person,  association,  or  corpora- 
tion, or  any  subsidiary,  affiliate,  or  persons  controlled  by  or  under  common  con- 
trol with  each  person,  association,  or  corporation".  The  purpose  of  broadening 
this  language  is  to  assure  that  the  restrictions  on  leaseholdings  are  not  circum- 
vented by  the  formation  of  holding  companies,  or  other  devices  of  corporate 
organization.  Henceforth,  no  one  entity,  under  whatever  corporate  or  other 
form,  will  be  permitted  to  take,  hold,  own  or  control  coal  leases  on  more  than 
100.000  acres  in  the  United  States  or  more  than  46,080  acres  in  any  one  State  if 
H.R.  6721  is  enacted. 

Section  12  amends  section  3  of  the  Mineral  Leasing  Act  for  Acquired  Lands 
(30  U.S.C.  352)  by  providing  that  coal  in  lands  set  aside  for  military  or  naval 
purposes  may  be  leased  to  a  governmental  entity  if  the  Secretary  of  Defense 
agrees  to  such  leasing. 

Section  13  repeals,  subject  to  valid  existing  rights.  Section  4  (30  U.S.C.  20-4) 
which  presently  permits  the  Secretary  to  issue  a  new  lease,  not  to  exceed  2.500 
acres,  through  the  same  procedure  as  used  in  the  original  lease,  where  coal  de- 
posits under  the  existing  lease  will  be  exhausted  within  three  years.  In  addition, 
it  amends  section  3  to  allow  modification  of  existing  leases,  not  to  exceed  2*560 
acres,  to  include  contiguous  coal  deposits.  Under  the  recommended  amendment 
this  practice  may  continue,  but  the  size  of  such  modification  would  be  limited  to 
160  acres  or  an  acreage  no  greater  than  the  original  lease. 

Section  14  amends  Section  39  of  the  Mineral  Lands  Leasing  Act  (30  U.S.C. 
209 )  to  insure  that  nothing  in  Section  39  can  be  construed  as  giving  the  Secretary 
the  right  to  waive,  suspend  or  reduce  the  advance  royalties,  payable  upon  suspen- 
sion of  the  normal  requirement  of  continued  operation. 

Section  15  adds  a  new  subsection  to  Section  27  of  the  Mineral  Lands  Leasing 
Act.  It  requires  the  Secretary  to  consult  with  the  Attorney  General  before  draft- 
ing rules  and  regulations,  or  issuing,  renewing  and  readjusting  leases  under  the 
Act  to  prevent  a  situation  that  would  be  in  contravention  of  the  antitrust  laws. 
This  amendment  is  designed  to  reduce  the  chance  of  lengthy  and  costly  antitrust 
Litigal  [en. 

(A  summary  of  all  the  differences  between  the  House  and  Senate  bill  is  as 
follows  :  i 

M a.j or  Differences  Between  Senate  and  Bouse  Versions  ok  S.  391.  Fkdkral 
Coal   Leasing  Amendments  Act 

1.  Development  of  Lease  House  provides  that  any  lease  which  is  not  producing 
in  commercial  quantities  at  the  end  of  ten  years  from  the  issuance  of  the  lease 


121 

shall  be  terminated.  Senate  allows  seven  years  for  development  of  the  lease, 
except  for  an  extension  of  time  for  good  cause  by  the  Secretary  of  the  Interior. 

2.  Logical  Mining  Unit.  House  places  a  limit  of  25,000  acres  on  both  Federal 
and  non-Federal  lands  within  allowable  logical  mining  unit.  Senate  has  no  limit. 

3.  Amount  of  Royalty.  House  sets  the  royalty  rate  at  no  less  than  12 \'2  percent 
of  the  value  of  the  coal,  except  for  royalties  on  coal  produced  by  underground 
mining,  which  may  be  set  at  a  lesser  rate.  Senate  sets  royalty  at  not  less  than 
5  percent. 

4.  Exploration.  House  authorizes  the  Secretary  to  conduct  exploratory  activity 
to  evaluate  the  extent,  location  and  potential  for  developing  known  coal  resources 
on  Federal  lands.  Senate  has  no  comparable  provision  but  assumes  continuation 
of  existing  program. 

5.  Revenue  Sharing  with  States.  House  increases  from  37  V2  percent  to  50  per- 
cent the  proportion  of  revenues  going  to  States  from  mineral  leasing  by  the  Fed- 
eral Government,  with  the  additional  12%  percent  earmarked  for  public  facility 
construction  and  maintenance,  plus  an  extra  12  percent  of  the  revenues  accu- 
mulating under  the  Geothermal  Steam  Act  to  be  available  to  States  for  the  same 
purpose.  Senate  would  increase  the  States'  share  of  Mineral  Leasing  Act  moneys 
from  37 y2  percent  to  60  percent,  the  additional  22%  percent  to  be  used  for  public 
facilities.  No  provisions  affecting  the  Geothermal  Steam  Act  revenues. 

6.  Diligent  Development.  House  requires  that  all  coal  reserves  within  a  logical 
mining  unit  must  be  produced  within  a  period  of  no  more  than  40  years.  Senate 
has  no  comparable  provision. 

7.  National  Forest  Lands.  House  provides  that  the  governor  of  any  State  where 
coal  within  a  National  Forest  will  be  leased,  must  be  allowed  an  opportunity  to 
comment  before  the  Secretary  may  lease  the  coal.  Senate  has  no  comparable 
provision. 

8.  Mining  Impacts  Assessment.  House  obligates  the  Secretary  to  consider  com- 
parison of  different  mining  methods  and  the  effects  upon  impacted  communities 
and  environment  before  issuing  a  coal  lease.  Senate  has  no  such  requirement. 

0.  Antitrust  Laws.  House  calls  for  consultation  with  the  Attorney  General  as 
to  the  possible  violations  of  antitrust  laws  prior  to  issuing  a  coal  lease.  Senate 
has  no  such  provision. 

10.  Leasing  Program.  House  does  not  require  the  Secretary  to  prepare  and 
maintain  a  Federal  coal  leasing  program,  as  the  case  in  Senate  version. 

11.  Leases  to  Railroads.  House  does  not  delete  the  provision  in  the  Mineral 
Leasing  Act  which  prohibits  issuance  of  coal  leases  to  a  railroad  except  for 
railroad  purposes.  Senate  does. 

[From  the  Congressional  Record,  June  29,  1976] 

President  Should  Sign  Federal  Coal  Leasing  Bill 

(Hon.   Lee  Metcalf,   of  Montana) 

Mr.  Metcalf.  Mr.  President,  on  June  21.  the  Senate  passed  S.  301.  the  Federal 
Coal  Leasing  Amendments  Act,  and  sent  it  to  President  Ford  for  his  approval. 

This  legislation  is  eagerly  awaited  by  western  States  where  strip  mining  of 
the  vast  reserves  of  Federal  coal  will  be  accelerated  under  the  new  Federal  coal 
leasing  policy  recently  enunciated  by  Interior  Secretary  Klepi>e.  The  financial 
aid  which  it  affords  these  States  for  preparing  to  meet  the  needs  of  the  hundreds 
of  thousands  of  new  workers  and  their  families  who  will  be  attracted  by  coal- 
related  jobs  will  come  not  a  moment  too  soon. 

The  Secretary  of  the  Interior  will  also  receive  important  help  under  the  pro- 
visions of  S.  391,  in  the  form  of  broad  authority  to  expand  the  coal  evaluation 
program  which  the  Geological  Survey  has  already  initiated,  so  that  he  may  have 
available  the  information  he  requires  to  determine  the  fair  market  value  of 
t  racts  being  put  up  for  lease  sale. 

I  wish  to  make  it  very  clear  on  the  record.  Mr.  President,  that  at  no  time  in  the 
consideration  of  S.  391  has  there  been  any  intention  by  the  Congress  to  prevent 
new  lease  sales  by  the  Secretary  until  all  Federal  coal  lands  have  been  evalu- 
ated. The  unmistakable  purpose  of  this  bill  is  to  faciliate  the  production  of  coal 
from  Federal  lands  in  a  manner  that  is  fair  to  both  the  lessee  or  coal  operator 
and  to  the  public  who  owns  the  coal. 

Since  the  Secretary  has  an  obligation  to  see  that  bonus  bids,  royalties  and 
rentals  paid  by  the  lessee  truly  reflect  a  reasonable  return  to  the  public  tnas- 
uries.  before  he  establishes  a  lease  sale  for  a  given  tract  he  must  have  done  a 
mineral  evaluation  for  that  particular  tract. 
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That  is  what  the  hill  sets  forth  in  section  4.  There  is  no  requirement  that  all 
known  Federal  coal  resources  he  evaluated  before  any  can  he  leased. 

I  have  joined  Congresswoman  Patsy  T.  Minks.  Chairman  of  the  House  Subcom- 
mittee on  Mines  and  Mining  and  floor  manager  of  the  bill  in  the  other  body,  in 
writing  President  Ford  to  urge  his  favorable  consideration  of  this  legislation. 

I  ask  unanimous  consent  that  our  letter  dated  June  25.  be  printed  in  the 
Record. 

(There  being  no  objection,  the  letter  was  ordered  to  be  printed  in  the  Record, 
as  follows : ) 

U.S.   Senate, 
Washington.  June  24,  1916. 
The  President. 
The  White  House. 
Washington,  B.C. 

Dear  Mr.  President:  We  respectfully  urge  yon  to  approve  S.  301,  the  Federal 
Local  Leasing  Amendment  Act  S.  301  is  designed  to  eliminate  the  speculative 
holding  of  Federal  coal  leases  and  to  insure  development  of  Federal  coal  on  a 
timely  basis  and  in  a  manner  beneficial  to  the  public.  It  would  not  only  increase 
coal  production  to  fulfill  national  energy  needs,  but  also  guarantee  a  decent  re- 
turn to  the  United  States  Treasury  and  to  States  impacted  by  Federal  coal 
mining. 

While  the  Administration  has  supported  the  concept  of  amendments  to  the 
Mineral  Leasing  Act  dealing  with  coal,  in  January  Secretary  Kleppe  expressed 
some  concerns  about  the  bill.  We  believe  that  the  major  provisions  of  the  bill  are 
compatible  with  the  new  policies  and  regulations  of  the  Department  of  the 
Interior. 

1.  Minimum  Royalty.  During  the  past  54  years,  the  Federal  Government  has 
collected  an  average  of  only  12V>  cents  per  ton  of  leased  coal  in  royalty  pay- 
ments. This  is  a  ridiculously  low  rate  of  return.  Recognizing  this  fact,  the  In- 
terior Department  has  now  raised  its  royalty  rate  to  i>%.  S.  301  would  go  further 
in  rectifying  this  inequity  by  establishing  a  minimum  royalty  of  12%%,  a  rate 
generally  in  line  with  coal  taxes  and  royalties  of  western  States  and  Indian 
tribes. 

The  Secretary  would  be  given  discretionary  authority  to  set  a  lower  rate  for 
coal  produced  by  underground  mining,  which  is  a  relatively  costly  method  of  re- 
covery. In  addition.  Section  30  of  the  Mineral  Leasing  Act  would  continue  to  al- 
low the  Secretary  to  reduce  the  minimum  royalty  below  lLn^v  "for  the  purpose 
of  encouraging  the  greatest  possible  recovery  of  coal".  Thus,  an  operator  could 
pay  a  lesser  royalty  on  a  portion  of  his  coal  lease  which  might  otherwise  be  un- 
economical to  mine,  while  overall  the  return  to  the  public  treasuries  will  sub- 
stantially increase. 

2.  Payments  to  States.  S.  301  would  increase  from  fMV>r/(  to  50?^  the  portion 
of  revenues  going  to  the  States  from  mineral  leasing,  and  reducing  from  r>2 '■_.', 
to  40%  the  portion  deposited  in  the  reclamation  fund.  The  additional  12VL>  re- 
turned to  the  States  would  he  available  for  use  in  planning,  construction  and 
maintenance  of  public  facilities,  with  priority  to  be  given  to  areas  impacted  by 
coal  development.  The  T\S.  Treasury  would  continue  to  receive  the  remaining 
10%.  as  under  existing  law.  The  western  coal-producing  States  must  deal  with 
the  problems  of  population  influx  triggered  by  Federal  coal  development.  For 
these  States,  new  financial  resources  provided  by  S.  301  could  spell  the  difference 
between  a  chaotic  disintegration  of  traditional  rural  lifestyles,  and  the  orderly 
transition  to  urban  and  semi-urban  living  patterns. 

3.  Federal  Coal  Evaluation  Program.  The  Department  has  been  seriously 
handicapped  in  determining  the  actual  value  of  coal  tracts  which  are  leased. 
However,  through  the  Geological  Survey  it  lias  begun  to  correct  tbis  deficiency. 
In  Fiscal  1975,  $1.0  million  was  spent  for  st  rat  igraphic  drilling  and  other 
evaluations  of  Federal  coal  Lands.  According  to  the  amended  budget  request 
now  pending  before  Congress.  Interior's  program  would  increase  from  a  pro- 
jected $2.5  million  to  $7.6  million  for  Fiscal  1077. 

The  Department  has  stated  that  "expansion  of  this  (coal  drilling)  program 
is  necessary  to  supply  the  Government  witb  additional  data  to  facilitate  the  coal 
leasing  program'*.  Section  7  of  tbe  bill  essentially  extends  and  codifies  the  on- 
going evaluation  program  carried  out  by  the  Geological  Survey  by  directing  the 
Secretary  "to  evaluate  .  .  .  the  known  recoverable  coal'"  on  Federal  lands.  This 
program   doe8  not   prevent   the   Secretary    from   issuing  coal   leases  where  he  be- 
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lieves  he  already  has  adequate  information  about  the  nature  and  extent  of  the 
coal,  nor  does  it  require  that  all  known  coal  be  evaluated  before  any  is  leased. 

4.  Logical  Mining  Unit.  Considering  that  the  multiplicity  of  land  holdings  and 
the  failure  to  consolidate  varying  types  of  holdings  under  a  single  control  can 
lead  to  wasted  resources  where  coal  tracts  are  too  small  for  profitable  mining 
separately,  the  Department  has  produced  the  so-called  "logical  mining  unit",  an 
administrative  construct  now  incorporated  into  its  regulations.  The  definition  of 
a  logical  mining  unit  (LMU)  in  S.  391  and  the  Department's  definition  are  essen- 
tially alike,  with  the  exception  of  the  term  ""contiguous*'.  The  bill  would  provide 
new  discretionary  authority  to  the  Secretary  to  require  the  formation  of  LMU's 
and  (as  in  the  Department's  regulations)  require  mandatorily  the  mining  out  of 
the  coal  reserves  contained  in  the  LMU  within  a  40-year  period.  A  25.000-acre 
limitation  in  the  bill  would  provide  ample  coal  reserves  within  an  LMU's  to 
supply  even  the  largest  electric  generating  plants,  calculated  on  the  basis  of 
tonnage  yield  averages  in  the  major  coal-producing  counties  of  the  western  coal 
States. 

5.  Competitive  Bidding.  In  suspending  the  future  issuance  of  preference  right 
leases.  Secretary  Kleppe  has  adopted  a  cardinal  principle  of  S.  391.  namely  con- 
finding  leasing  to  competitive  bidding  only.  The  Department's  regulations  now 
contain  requirements  for  competitive  bidding  on  coal  leases  and  for  determina- 
tion of  fair  market  value  which — although  not  as  detailed — are  generally  com- 
parable to  provisions  in  S.  391.  S.  391  would  require  that  half  of  all  acreage 
leased  in  any  one  year  be  leased  under  a  system  of  deferred  bonus  bidding. 
Deferred  bonus  bidding  woud  prevent  domination  of  the  field  by  the  largest  coal 
companies  and  the  multinational  oil  corporations. 

6.  Diligent  Development.  Both  S.  391  and  the  Interior  Department's  regula- 
tions require  actual  production  from  coal  leases  within  10  years.  The  Depart- 
ment's regulations,  while  containing  a  possible  5  year  extension  of  the  ten  year 
limit,  also  require  production  of  2y2cfc  of  the  40  year  coal  reserves  of  the  LMU 
by  the  end  of  year  10  of  the  lease — a  requirement  which  is  arguably  more 
stringent  than  the  provisions  of  S.  391  calling  only  for  production  "in  commer- 
cial quantities"  at  the  end  of  the  tenth  year. 

In  both  cases,  leeway  is  provided  for  interruptions  by  strikes,  the  elements 
or  casualties  not  attributable  to  the  lessee.  Both  systems  combine  flexibility 
with  a  mechanism  for  ending  the  wasteful  speculative  holding  of  Federal  coal 
leases  which  has  frustrated  the  intent  of  Congress  over  the  past  few  decades. 

7.  Other  Provisions.  In  passing,  we  would  mention  several  other  provisions 
of  S.  391  which  are  comparable  in  most  resi>ects  to  those  contained  in  the 
Department's  regulations.  These  are  as  follows:  (1)  In  Section  3.  require- 
ments for  a  land  use  plan,  public  hearings,  consultation  with  other  Federal 
agencies  mineral  assessment,  review  of  likely  community  impacts;  public  notice, 
compliance  with  Federal  environmental  statutes;  (2)  In  Section  4,  the  explora- 
tion license  and  data;  and  (3)  In  Section  16,  exclusion  of  the  National  Park  and 
similar  Federal-protected  areas  from  coal  leasing. 

In  sum.  Mr.  President,  we  are  convinced  that  S.  391  would  strengthen  the 

hand  of  the  Secretary  of  the  Interior  in  carrying  out  his  mandate  to  bring 

about  the  orderly  and  equitable  development  of  Federal  coal  resources  upon 

which  this  Nation  will  more  and  more  come  to  depend  in  the  foreseeable  future. 

Respectfully, 

Lei-:  Metcalf, 
Chairman,  Subcommitce  on  Minerals,  Materials  and  Fuels. 

Senate  Interior  Committee. 
Patsy  T.  Mink, 
Chairwoman,  Subeommittee  on  Mines  and  Mining, 

House  Interior  Committee. 
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FEDERAL   COAL   LEASING  AMENDMENTS   ACT  OF   1075 

[S.  391,  94th  Cong.,  2d  sess.] 

AN  ACT  To  amend  the  Mineral  Leasing  Act  of  1920,  and  for  other  purposes 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assctnblcd.  That  (a)  this  Act  may  be  cited  as  the  "Fed- 
eral Coal  Leasing  Amendments  Act  of  1975''. 

(b;  Except  as  otherwise  expressly  provided,  whenever  in  this  Act  an  amend- 
ment or  repeal  is  expressed  in  terms  of  an  amendment  to,  or  repeal  of.  a  section 
or  other  provision  of  the  Mineral  Lands  Leasing  Act,  the  reference  shall  be  con- 
sidered to  be  made  to  a  section  or  other  provision  of  the  Act  of  February  25,  1920. 
entitled  •"An  Act  to  promote  the  mining  of  coal,  phosphate,  oil,  oil  shale,  gas,  and 
sodium  on  the  public  domain''  (41  Stat.  437). 

Sec.  2.  The  first  sentence  of  section  2(a)  of  the  Mineral  Lands  Leasing  Act 
(30  U.S.C.  201(a) )  is  amended  to  read  as  follows  : 

"(1)  The  Secretary  of  the  Interior  is  authorized  to  divide  any  lands  subject  to 
this  Act  which  have  been  classified  for  coal  leasing  into  leasing  tracts  of  such 
size  as  he  finds  appropriate  and  in  the  public  interest  and  which  will  permit  the 
mining  of  all  coal  which  can  be  economically  extracted  in  such  tract  and  there- 
after he  shall,  in  his  discretion,  upon  the  request  of  any  qualified  applicant  or  on 
his  own  motion,  from  time  to  time,  offer  such  lands  for  leasing  and  shall  award 
leases  thereon  by  competitive  bidding.  No  less  than  50  per  centum  of  the  total 
acreage  offered  for  lease  by  the  Secretary  in  any  one  year  shall  be  leased  under 
a  system  of  deferred  bonus  payment.  Upon  default  or  cancellation  of  any  coal 
lease  for  which  bonus  payments  are  due.  any  unpaid  remainder  of  the  bid  shall 
be  immediately  payable  to  the  United  States.  A  reasonable  number  of  leasing 
tracts  shall  be  reserved  and  offered  for  lease  in  accordance  with  this  section  to 
public  bodies,  including  Federal  agencies,  rural  electric  cooperatives,  or  non- 
profit corporations  controlled  by  any  of  such  entities:  Provided,  That  the  coal 
so  offered  for  lease  shall  be  for  use  by  such  entity  or  entities  in  implementing  a 
definite  plan  to  produce  energy  for  their  own  use  or  for  sale  to  their  members  or 
customers  (except  for  short-term  sales  to  others).  No  bid  shall  be  accepted  which 
is  less  than  the  fair  market  value,  as  determined  by  the  Secretary,  of  the  coal  sub- 
ject to  the  lease.  Prior  to  his  determination  of  the  fair  market  value  of  the  coal 
subject  to  the  lease,  the  Secretary  shall  give  opportunity  for  and  consideration 
to  public  comments  on  the  fair  market  value.  Nothing  in  this  section  shall  be 
construed  to  require  the  Secretary  to  make  public  his  judgment  as  to  the  fair 
market  value  of  the  coal  to  be  leased,  or  the  comments  he  receives  thereon  prior 
to  the  issuance  of  the  lease.". 

Sec.  3.  The  last  sentence  of  section  2(a)  of  the  Mineral  Lands  Leasing  Act 
(30  U.S.C.  201  fa)  )  is  amended  to  read  as  follows  : 

"(2)  (A)  The  Secretary  shall  not  issue  a  ler^e  or  leases  under  the  terms  of 
this  Act  to  any  person,  association,  corporation,  or  any  subsidiary,  affiliate,  or 
persons  controlled  by  or  under  common  control  with  such  person,  association,  or 
corporation,  where  any  such  entity  holds  a  lease  or  leases  issued  bv  the  United 
States  to  coal  deposits  and  has  held  such  lease  or  leases  for  a  period  of  ten  years 
when  such  entity  is  not.  except  as  provided  for  in  section  7(b)  of  this  Act.  pro- 
ducing coal  from  the  lease  deposits  in  commercial  quantities.  In  computing  the 
ten-year  period  referred  to  in  the  preceding  sentence,  periods  of  time  prior  to 
the  date  of  enactment  of  the  Federal  Coal  Leasing  Amendments  Act  of  1975  shall 
not  be  counted. 

"(B)  Any  lease  proposal  which  permits  surface  coal  mining  within  the  bound- 
aries of  ;i  National  Forest  which  the  Secretary  proposes  to  issue  under  this  Act 
shall  be  submitted  to  the  Governor  of  each  state  within  which  the  coal  deposits 
subject  to  such  lease  are  located.  No  such  lease  may  be  issued  under  this  Ad 
before  the  expiration  of  the  sixty-day  period  beginning  on  the  date  of  such  sub- 
mission. If  any  Governor  to  whom  a  proposed  lease  was  submitted  under  this  sub- 
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paragraph  objects  to  the  issuance  of  such  lease,  such  lease  shall  not  be  issued 
before  the  expiration  of  the  six-month  period  beginning  on  the  date  the  Secretary 
is  notified  by  the  Governor  of  such  objection.  During  such  six-month  period,  the 
Governor  may  submit  to  the  Secretary  a  statement  of  reasons  why  such  lease 
should  not  be  issued  and  the  Secretary  shall,  on  the  basis  of  such  statement, 
reconsider  the  issuance  of  such  lease. 

•'(3)  (A)  (i)  No  lease  sale  shall  be  held  unless  the  lands  containing  the  coal 
dei>osits  hflve  been  included  in  a  comprehensive  land-use  plan  and  such  sale  is 
compatible  with  such  plan.  The  Secretary  of  the  Interior  shall  prepare  such  land- 
use  plans  on  lands  under  his  responsibility  where  such  plans  have  not  been  pre- 
viously prepared.  The  Secretary  of  the  Interior  shall  inform  the  Secretary  of 
Agriculture  of  substantial  development  interest  in  coal  leasing  on  lands  within 
the  National  Forest  System.  Upon  receipt  of  such  notification  from  the  Secre- 
tary of  the  Interior,  the  Secretary  of  Agriculture  shall  prepare  a  comprehensive 
land-use  plan  for  such  areas  where  such  plans  have  not  been  previously  pre- 
pared. The  plan  of  the  Secretary  of  Agriculture  shall  take  into  consideration  the 
proposed  coal  development  in  these  lands:  Provided,  That  where  the  Secretary 
of  the  Interior  finds  that  because  of  non-Federal  interest  in  the  surface  or  be- 
cause the  coal  resources  are  insufficient  to  justify  the  preparation  costs  of  a 
Federal  comprehensive  land-use  plan,  the  lease  sale  can  be  held  if  the  lands  con- 
taining the  coal  deposits  have  been  included  in  either  a  comprehensive  land-use 
plan  prepared  by  the  State  within  which  the  lands  are  located  or  a  land  use 
analysis  prepared  by  the  Secretary  of  the  Interior. 

"(iii  In  preparing  such  land-use  plans,  the  Secretary  of  the  Interior  or.  in  the 
case  of  lands  within  the  National  Forest  System,  the  Secretary  of  Agriculture, 
or  in  the  case  of  a  finding  by  the  Secretary  of  the  Interior  that  because  of  non- 
Federal  interests  in  the  surface  or  insufficient  Federal  coal,  no  Federal  com- 
prehensive land-use  plans  can  be  appropriately  prepared,  the  responsible  State 
entity  shall  consult  with  appropriate  State  agencies  and  local  governments  and 
the  general  public  and  shall  provide  an  opportunity  for  public  hearing  on  pro- 
posed plans  prior  to  their  adoption,  if  requested  by  any  person  having  an  interest 
which  is.  or  may  be,  adversely  affected  by  the  adoption  of  such  plans. 

"(iii)  Leases  covering  lands  the  surface  of  which  is  under  the  jurisdiction 
of  any  Federal  agency  other  than  the  Department  of  the  Interior  may  be  issued 
only  upon  consent  of  the  other  Federal  agency  and  upon  such  conditions  as  it 
may  prescribe  with  respect  to  the  use  and  protection  of  the  nonmineral  interests 
iii  those  lands. 

"(B)  Each  land-use  plan  prepared  by  the  Secretary  (or  in  the  case  of  lands 
within  the  National  Forest  System,  the  Secretary  of  Agriculture  pursuant  to  sub- 
paragraph (A)(1))  shall  include  an  assessment  of  the  amount  of  coal  deposits 
in  such  land,  identifying  the  amount  of  such,  coal  which  is  recoverable  by  deep 
mining  operations  and  the  amount  of  such  coal  which  is  recoverable  by  surface 
mining  operations. 

"(C)  Prior  to  issuance  of  any  coal  lease,  the  Secretary  shall  consider  effects 
which  mining  of  the  proposed  lease  might  have  on  an  impacted  community  or 
area,  including,  but  not  limited  to.  impacts  on  the  environment,  on  agricultural 
and  other  economic  activities,  and  on  public  services.  Prior  to  issuance  of  a  lease, 
tin-  Secretary  shall  evaluate  and  compare  the  effects  of  recovering  coal  by  deep 
mining,  by  surface  mining,  and  by  any  other  method  to  determine  which  method 
or  methods  or  sequence  of  methods  achieves  the  maximum  economic  recovery  of 
the  coal  within  the  proposed  leasing  tract.  This  evaluation  and  comparison  by 
the  Secretary  shall  be  in  writing  but  shall  not  prohibit  the  issuance  of  a  Lease; 
however,  no  mining  operating  plan  shall  be  approved  which  is  not  found  to 
achieve  the  maximum  economic  recovery  of  the  coal  within  the  tract.  Public 
hearings  in  the  area  shall  he  held  by  the  Secretary  prior  to  the  lease  sale. 

"(Dl  No  lease  sale  shall  he  held  until  after  the  notice  of  the  proposed  offering 
for  lease  has  been  given  once  a  week  for  three  consecutive  weeks  in  a  newspaper 
of  general  circulation  in  the  county  in  which  the  lands  are  situated  in  accordance 
with  regulations  prescribed  by  the  Secretary. 

"(E)  Each  coal  lease  shall  contain  provisions  requiring  compliance  with  the 
Federal  Wafer  Pollution  Control  Act  (33  U.S.C.  1151  1175)  and  the  Clean  Air 
Act  (42  F.S.C.  1857  and  following).". 

Sec.  -t.  Subject  to  valid  existing  rights,  section  2(b)  of  iic  Mineral  Lands 
Leasing   Act    (30   F.S.C.   201(b))    is   amended   to    read   as    follows: 

"(b)(1)  The  Secretary  may.  under  such  regulations  ;is  he  may  prescribe,  Issue 
to  any  person  an  exploration  license.  No  person  may  conduct  coal  exploration 
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for  commercial  purposes  for  any  coal  on  lands  subject  to  this  Act  without  such 
an  exploration  license.  Each  exploration  license  shall  be  for  a  term  of  not  more 
than  two  years  and  shall  be  subject  to  a  reasonable  fee.  An  exploration  license 
shall  confer  no  right  to  a  lease  under  this  Act.  The  issuance  of  exploration 
licenses  shall  not  preclude  the  Secretary  from  issuing  coal  leases  at  such  times 
and  locations  and  to  such  persons  as  he  deems  appropriate.  No  exploration 
license  will  be  issued  for  any  land  on  which  a  coal  lease  has  been  issued.  A 
separate  exploration  license  will  be  required  for  exploration  in  each  State.  An 
application  for  an  exploration  license  shall  identify  general  areas  and  probable 
methods  of  exploration.  Each  exploration  license  shall  contain  such  reasonable 
conditions  as  the  Secretary  may  require,  including  conditions  to  insure  the 
protection  of  the  environment,  and  shall  be  subject  to  all  applicable  Federal. 
State,  and  local  laws  and  regulations.  Upon  violation  of  any  such  conditions  or 
laws  the  Secretary  may  revoke  the  exploration  license. 

"(2)  A  licensee  may  not  cause  substantial  disturbance  to  the  natural  land 
surface.  He  may  not  remove  any  coal  for  sale  but  may  remove  a  reasonable 
amount  of  coarfrom  the  lands  subject  to  this  Act  included  under  his  license 
for  analysis  and  study.  A  licensee  must  comply  with  all  applicable  rules  and 
regulations  of  the  Federal  agency  having  jurisdiction  over  the  surface  of  the 
lands  subject  to  this  Act.  Exploration  licenses  covering  lands  the  surface  of 
which  is  under  the  jurisdiction  of  any  Federal  agency  other  than  the  Depart- 
ment of  the  Interior  may  be  issued  only  upon  such  conditions  as  it  may 
prescribe  with  respect  to  the  use  and  protection  of  the  nonmineral  interests  in 
those  lands. 

"(3)  The  licensee  shall  furnish  to  the  Secretary  copies  of  all  data  (including, 
but  not  limited  to,  geological,  geophysical,  and  core  drilling  analyses)  obtained 
during  such  exploration.  The  Secretary  shall  maintain  the  confidentiality  of  all 
data  so  obtained  until  after  the  areas  involved  have  been  leased  or  until  such 
time  as  he  determines  that  making  the  data  available  to  the  public  would  not 
damage  the  competitive  position  of  the  licensee,  whichever  comes  first. 

"(4)  Any  person  who  willfully  conducts  coal  exploration  for  commercial  pur- 
poses on  lands  subject  to  this  Act  without  an  exploration  license  issued  here- 
under shall  be  subject  to  a  fine  of  not  more  than  $1,000  for  each  day  of  violation. 
All  data  collected  by  said  person  on  any  Federal  lands  as  a  result  of  such  viola- 
tion shall  be  made  immediately  available  to  the  Secretary,  who  shall  make  the 
data  available  to  the  public  as  soon  as  it  is  practicable.  No  penalty  under  this 
subsection  shall  be  assessed  unless  such  person  is  given  notice  and  opportunity 
for  a  hearing  with  respect  to  such  violation.". 

Sec.  ~).  (a)  Subject  to  valid  existing  rights,  subsections  2(c)  and  2(d)  of  the 
Act  of  August  31,  1064  (78  Stat.  710;  30  U.S.C,  201-1)  are  hereby  repealed. 

(b)  Section  2  of  the  Mineral  Lands  Leasing  Act  is  amended  by  the  addition 
of  the  following  new  subsection  at  the  end  thereof  : 

"(d)(1)  The  Secretary,  upon  determining  that  maximum  economic  recovery 
of  the  coal  deposit  or  deposits  is  served  thereby,  may  approve  the  consolidation 
of  coal  leases  into  a  logical  mining  unit.  Such  consolidation  may  only  take  place 
after  a  public  hearing,  if  requested  by  any  person  whose  interest  is  or  may  be 
adversely  affected.  A  logical  mining  unit  is  an  area  of  land  in  which  the  coal 
resources  can  be  developed  in  an  efficient,  economical,  and  orderly  manner  as 
a  unit  with  due  regard  to  conservation  of  coal  reserves  and  other  resources. 
A  logical  mining  unit  may  consist  of  one  or  more  Federal  leaseholds,  and  may 
include  intervening  or  adjacent  lands  in  which  the  United  States  does  not  own 
the  coal  resources,  but  all  the  lands  in  a  logical  mining  unit  must  be  under  the 
effective  control  of  a  single  operator,  be  able  to  be  developed  and  operated  as 
i    inffle  operation  and  be  contiguous. 

"(2)  After  the  Secretary  has  approved  the  establishment  of  a  logical  mining 
unit,  any  mining  plan  approved  for  that  unit  must  require  such  diligent  develop- 
ment, operation,  and  production  that  the  reserves  of  the  entire  unit  will  be 
mined  within  a  period  establisbed  by  the  Secretary  which  shall  not  be  more  than 
forty  years. 

"(3)  In  approving  a  logical  mining  unit,  the  Secretary  may  provide,  among 
other  things,  that  (i)  diligent  development,  continuous  operation,  and  production 
on  any  Federal  lease  or  non-Federal  land  in  the  logical  mining  unit  shall  bo 
construed  as  occurring  on  all  Federal  leases  in  that  logical  mining  unit,  and  (ii) 
the  rentals  and  royalties  for  all  Federal  leases  in  a  logical  mining  unit  may  be 
combined,  and  advanced  royalties  paid  for  any  lease  within  a  logical  mining 
unit  may  be  credited  against  such  combined  royalties. 
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"(4)  The  Secretary  may  amend  the  provisions  of  any  lease  included  in  a  logi- 
cal mining  unit  so  that  mining  under  that  lease  will  be  consistent  with  the 
requirements  imposed  on  that  logical  mining  unit. 

•'(.">)  Leases  issued  before  the  date  of  enactment  of  this  Act  may  be  included 
with  the  consent  of  all  lessees  in  such  logical  mining  unit,  and,  if  so  included, 
shall  be  subject  to  the  provisions  of  this  section. 

"(G)  By  regulation  tbe  Secretary  may  require  a  lessee  under  this  Act  to  form 
a  logical  mining  unit,  and  may  provide  for  determination  of  participating  acre- 
age within  a  unit. 

"(7>  Xo  logical  mining  unit  shall  be  approved  by  the  Secretary  if  the  total 
acreage  (both  Federal  and  non-Federal)  of  the  unit  would  exceed  twenty-five 
thousand  acres. 

"(8)  Nothing  in  this  section  sball  be  construed  to  waive  the  acreage  limita- 
tions for  coal  leases  contained  in  section  27(a)  of  the  Mineral  Lands  Leasing 
Act  (30  I'.S.C.  184(a).).-. 

Sec.  G.  Section  7  of  the  Mineral  Lands  Leasing  Act  (30  U.S.C.  207)  is  amended 
to  read  as  follows  : 

"Sec  7.  (a)  A  coal  lease  shall  be  for  a  term  of  twenty  years  and  for  so  long 
thereafter  as  coal  is  produced  annually  in  commercial  quantities  from  that  lease. 
Any  lease  which  is  not  producing  in  commercial  quantities  at  the  end  of  ten  years 
shall  be  terminated.  The  Secretary  shall  by  regulation  prescribe  annual  rentals 
on  leases.  A  lease  shall  require  payment  of  a  royalty  in  such  amount  as  the  Secre- 
tary shall  determine  of  not  less  than  12%  per  centum  of  tbe  value  of  coal  as 
defined  by  regulation,  except  the  Secretary  may  determine  a  lesser  amount  in 
the  case  of  coal  recovered  by  underground  mining  operations.  The  lease  shall 
include  such  other  terms  and  conditions  as  tbe  Secretary  shall  determine.  Such 
rentals  and  royalties  and  other  terms  and  conditions  of  the  lease  will  be  subject 
to  readjustment  at  the  end  of  its  primary  Term  of  twenty  years  and  at  the  end  of 
each  ten-year  period  thereafter  if  the  lease  is  extended. 

"(b)  Each  lease  shall  be  subject  to  the  conditions  of  diligent  development  and 
continued  operation  of  the  mine  or  mines,  except  where  operations  under  the 
lease  are  interrupted  by  strikes,  tbe  elements,  or  casualties  not  attributable  to 
the  lessee.  The  Secretary  of  the  Interior,  upon  determining  that  the  public 
interest  will  be  served  thereby,  may  suspend  the  condition  of  continued  operation 
upon  the  payment  of  advance  royalties.  Such  advance  royalties  sball  be  no  less 
than  the  production  royalty  which  would  otherwise  be  paid  and  shall  be  com- 
puted on  a  fixed  reserve  to  production  ratio  (determined  by  the  Secretary).  The 
aggregate  number  of  years  during  the  period  of  any  lease  for  which  advance 
royalties  may  be  accepted  in  lieu  of  the  condition  of  continued  operation  shall  not 
exceed  ten.  The  amount  of  any  production  royalty  paid  for  any  year  shall  be 
reduced  (but  not  below  0)  by  the  amount  of  any  advance  royalties  paid  under 
such  lease  to  the  extent  that  such  advance  royalties  have  not  been  used  to  reduce 
production  royalties  for  a  prior  year.  Xo  advance  royalty  paid  during  the  initial 
twenty-year  term  of  a  lease  shall  be  used  to  reduce  a  production  royalty  after  the 
twentieth  year  of  a  lease.  The  Secretary  may,  upon  six  months'  notification  to 
the  lessee  cease  to  accept  advance  royalties  in  lieu  of  the  requirement  of  con- 
tinued operation.  Nothing  in  this  subsection  shall  be  constructed  to  affect  the 
requirement  contained  in  tbe  second  sentence  of  subsection  (a)  relating  to  com- 
mencement of  production  at  the  end  of  ten  years. 

"(c)  Prior  to  taking  any  action  on  a  leasehold  which  might  cause  a  significant 
disturbance  of  the  environment,  and  net  later  than  three  years  after  a  lease  i- 
issued,  the  lessee  shall  submit  for  the  Secretary's  approval  an  operation  and  rec- 
lamation plan.  The  Secretary  shall  approve  or  disapprove  the  plan  or  require  that 

it  be  modified.  Where  the  land  Involved  is  under  the  surface  jurisdiction  of  an- 
other Federal  agency,  that  other  agency  must  consent  to  the  terms  of  such 
approval.". 

SEC.  7.  The  Mineral  Lands  Leasing  Act  is  amended  by  inserting  after  section  8 
the  following  new  section  8 A  : 

•Si  <  I   Tbe  Secretary  is  authorized  and  directed  to  conduct  a  compre- 

hensive exploratory  program  designed  to  obtain  sufficient  data  and  information 
to  evaluate  the  extent,  location,  and  potential  for  developing  tbe  known  recov- 
erable coal  resources  within  the  coal  lauds  subject  to  this  act    Tins  program  shall 

be  designed  to  obtain  the  resource  Information  oecessa  ry  tor  oV  termlning  whether 

commercial  quantities  of  coal  are  present  and  tbe  geographical  extent  of  the 
coal  fields  and  for  estimating  the  amount  of  such  coal  which  is  recoverable  by 
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deep  mining  operations  and  the  amount  of  such  coal  which  is  recoverable  by 
surface  mining  operations  in  order  to  provide  a  basis  for — 

"  (1)  developing  a  comprehensive  land  use  plan  pursuant  to  section  2  ; 
"(2)  improving  the  information  regarding  the  value  of  public  resources 
and  revenues  which  should  be  expected  from  leasing ; 

"(3)  increasing  competition  among  producers  of  coal,  or  products  derived 
from  the  conversion  of  coal,  by  providing  data  and  information  to  all  poten- 
tial bidders  equally  and  equitably ; 

"(4)  providing  the  public  with  information  on  the  nature  of  the  coal 
deposits  and  the  associated  stratum  and  the  value  of  the  public  resources 
being  offered  for  sale ;  and 

4,(5)  providing  the  basis  for  the  assessment  of  the  amount  of  coal  deposits 
in  those  lands  subject  to  this  Act  under  subparagraph  (B)  of  section  2(a)  (3). 

"(b)  The  Secretary,  through  the  United  States  Geological  Survey,  is  author- 
ized to  conduct  seismic,  geophysical,  geochemical,  or  stratigraphic  drilling,  or  to 
contract  for  or  purchase  the  results  of  such  exploratory  activities  from  com- 
mercial or  other  sources  which  may  be  needed  to  implement  the  provisions  of 
this  section. 

"(c)  Nothing  in  this  section  shall  limit  any  person  from  conducting  explora- 
tory geophysical  surveys  including  seismic,  geophysical,  chemical  surveys  to 
the  extent  permitted  by  section  2(b).  The  information  obtained  from  the  ex- 
ploratory drilling  carried  out  by  a  person  not  under  contract  with  the  United 
States  Government  for  such  drilling  prior  to  award  of  a  lease  shall  be  provided 
the  confidentiality  pursuant  to  subsection  (d) . 

"(d)  The  Secretary  shall  make  available  to  the  public  by  appropriate  means 
all  data,  information,  maps,  interpretations,  and  surveys  which  are  obtained 
directly  by  the  Department  of  the  Interior  or  under  a  service  contract  pursuant 
to  subsection  (b).  The  Secretary  shall  maintain  a  confidentiality  of  all  proprie- 
tary data  or  information  purchased  from  commercial  sources  while  not  under 
contract  with  the  United  States  Government  until  after  the  areas  involved  have 
been  leased. 

"(e)  All  Federal  departments  or  agencies  are  authorized  and  directed  to  pro- 
vide the  Secretary  with  any  information  or  data  that  may  be  deemed  necessary 
to  assist  the  Secretary  in  implementing  the  exploratory  program  pursuant  to 
this  section.  Proprietary  information  or  data  provided  to  the  Secretary  under 
the  provisions  of  this  subsection  shall  remain  confidential  for  such  period  of 
time  as  agreed  to  by  the  head  of  the  department  or  agency  from  whom  the 
information  is  requested.  In  addition,  the  Secretary  is  authorized  and  directed 
to  utilize  the  existing  capabilities  and  resources  of  otber  Federal  departments 
and  agencies  by  appropriate  agreement. 

"(f)  The  Secretary  is  directed  to  prepare,  publish,  and  keep  current  a  series 
of  detailed  geological,  and  geophysical  maps  of,  and  reports  concerning,  all  coal 
lands  to  be  offered  for  leasing  under  this  Act,  based  on  data  and  information 
compiled  pursuant  to  this  section.  Such  maps  and  reports  shall  be  prepared  and 
revised  at  reasonable  intervals  beginning  eighteen  months  after  the  date  of  enact- 
ment of  this  Aci.  Such  maps  and  reports  shall  be  made  available  on  a  continuing 
basis  to  any  person  on  request. 

"(g)  Within  six  months  after  the  date  of  enactment  of  this  Act,  the  Secretary 
shall  develop  and  transmit  to  Congress  an  implementation  plan  for  the  coal  lands 
exploration  program  authorized  by  this  section,  including  procedures  for  making 
the  data  and  information  available  to  the  public  pursuant  to  subsection  (d),  and 
maps  and  reports  pursuant  to  subsection  (f).  The  implementation  plan  shall 
Include  a  projected  schedule  of  exploratory  activities  and  identification  of  the 
regions  and  ;iroas  which  will  be  explored  under  the  coal  hinds  exploration  pro- 
gram during  the  first  five  years  following  the  enactment  of  this  section.  In  addi- 
tion, tin*  implementation  plan  shall  include  estimates  of  the  appropriations  and 
slatting  required  to  implement  the  coal  lands  exploration  program. 

"(h)  The  Stratigraphic  drilling  authorized  in  subsection  (b)  shall  bo  carried 
<>i;l  in  such  a  manner  as  to  obtain  information  pertaining  to  all  recoverable 
reserves.  For  the  purpose  of  complying  with  subsection  (a),  the  Secretary  shall 
require  all  those  authorized  to  conduct  stratigraphic  drilling  pursuant  to  sub- 
section (b)  to  supply  a  statement  of  the  results  of  test  boring  of  core  sampling 
including  logs  Of  the  drill  holes;  the  thickness  of  the  seams  found:  an  analysis 
of  the  chemical   properties  of  such  coal:   and  an  analysis  of  the  strata   layers 


120 

lying  above-  all  the  seams  of  coal.  All  drilling  activities  shall  be  conducted  using 
the  best  current  technology  and  practices.". 

Sec.  8.  The  Mineral  Lands  Leasing  Act  is  further  amended  by  adding  atter 
section  8A  the  following  new  section  8B  : 

-Sec.  8B.  Within  six  months  after  the  end  of  each  fiscal  year,  the  Secretary 
shall  submit  to  the  Congress  a  report  on  the  leasing  and  production  of  coal 
lands  subject  to  this  Act  during  such  fiscal  year;  a  summary  of  management, 
supervision,  and  enforcement  activities;  and  recommendations  to  the  Congress 
for  improvements  in  management,  environmental  safeguards,  and  amount  of 
production  in  leasing  and  mining  operations  on  coal  lands  subject  to  this  Act. 
Each  submission  shall  also  contain  a  report  by  the  Attorney  General  of  the 
United  States  on  competition  in  the  coal  and  energy  industries,  including  an 
analysis  of  whether  the  antitrust  provisions  of  this  Act  and  the  antitrust  laws 
are  effective  in  preserving  or  promoting  competition  in  the  coal  or  energy 
industry.". 

Sec.  9.  (a)  Section  35  of  the  Mineral  Lands  Leasing  Act,  as  amended  (30 
U.S.C.  11)1)  is  further  amended  by  deleting  "52%  per  centum  thereof  shall  be 
paid  into,  reserved"  and  inserting  in  lieu  thereof :  "40  per  centum  thereof  shall 
be  paid  into,  reserved",  and  is  further  amended  by  striking  the  period  at  the 
end  of  the  proviso  and  inserting  in  lieu  thereof  the  following  language:  ":  Pro- 
vided further,  That  an  additional  12%  per  centum  of  all  moneys  received  from 
sales,  bonuses,  royalties,  and  rentals  of  public  lands  under  the  provisions  of  this 
Act  and  the  Geothermal  Steam  Act  of  1970  shall  be  paid  by  the  Secretary  of 
the  Treasury  as  soon  as  practicable  after  December  31  and  June  30  of  each  year 
to  the  State  within  the  boundaries  of  which  the  leased  lands  or  deposits  are  or 
were  located ;  said  additional  12%  per  centum  of  all  moneys  paid  to  any  State 
on  or  after  January  1,  197G,  shall  be  used  by  such  State  and  its  subdivisions  as 
the  legislature  of  the  State  may  direct  giving  priority  to  those  subdivisions  of 
the  State  socially  or  economically  impacted  by  development  of  minerals  leased 
under  this  Act  for  (1)  planning,  (2)  construction  and  maintenance  of  public 
facilities,  and  (3)  provision  of  public  services:  Provided  further,  That  such 
funds  now  held  or  to  be  received,  by  the  States  of  Colorado  and  Utah  separately 
from  the  Department  of  the  Interior  oil  shale  test  leases  known  as  'C-A' ;  'C-B' ; 
*U-A'  and  'U-B'  shall  be  used  by  such  States  and  subdivisions  as  the  legislature 
of  each  State  may  direct  giving  priority  to  those  subdivisions  socially  or  eco- 
nomically impacted  by  the  development  of  minerals  leased  under  this  Act  for 
(  1  i  planning,  (2)  construction  and  maintenance  of  public  facilities,  and  (3)  pro- 
vision of  public  services.". 

(l>)  In  the  first  sentence  of  section  35  of  the  Mineral  Lands  Leasing  Act,  before 
the  words  "shall  be  paid  into  the  Treasury  of  the  United  States"  insert  "and  the 
Geothermal  Steam  Act  of  1970,  notwithstanding  the  provisions  of  section  20 
thereof," ;  before  the  words  "from  lands  within  the  naval  petroleum  reserves" 
insert  "and  the  Geothermal  Steam  Act  of  1970";  and,  in  the  second  sentence, 
before  the  words  "not  otherwise  disposed  of"  insert  "and  the  Geothermal  Steam 
Act  Of  1970". 

Sec.  10.  The  Director  of  the  Office  of  Technology  Assessment  is  authorized 
.uid  directed  to  conduct  a  complete  study  of  coal  leases  entered  into  by  the 
United  States  under  section  2  of  the  Act  of  February  25,  1920  (commonly  known 
as  the  Mineral  Lands  Leasing  Act).  Such  study  shall  include  an  analysis  of  all 
mining  activities,  present  and  potential  value  of  said  coal  leases,  receipts  of  the 
Federal  Government  from  said  leases,  and  recommendations  as  to  the  feasibility 
of  the  use  of  dee])  mining  technology  in  said  leased  area.  The  Director  shall 
submit  the  results  of  ibis  study  to  the  Congress  within  one  year  after  the  date 
of  enactment  of  this  Act. 

Sec.  11.  (a)  Section  27(a)(1)  of  the  Mineral  Lands  Leasing  Act  (30  U.S.C. 
184(a)  (1)  ),  is  amended  to  read  as  follows: 

"ill  No  person,  association,  or  cori>oration,  or  any  subsidiary,  affiliate,  or 
persons  controlled  by  or  under  common  control  with  such  person,  association,  or 
corporation  shall  take.  hold,  own  or  control  at  one  time,  whether  acquired  directly 
from  the  Secretary  under  this  Act  or  otherwise,  coal  leases  or  permits  on  an 
aggregate  of  more  than  forty-six  thousand  and  eighty  acres  in  any  one  State 
;md  in  no  case  -renter  than  an  ajrpreffato  of  one  hundred  thousand  acres  in  the 
United  States:  Provided,  That  any  person,  association,  or  corporation  currently 
holding,  owning,  or  controlling  more  than  an  aggregate  of  one  hundred  thousand 
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acres  in  the  United  States  on  the  date  of  enactment  of  this  section  shall  not  he 
required  on  account  of  this  section  to  relinquish  said  leases  or  permits :  Provided, 
further,  That  in  no  case  shall  such  person,  association,  or  corporation  be  per- 
mitted to  take,  hold,  own,  or  control  any  further  Federal  coal  leases  or  permits 
until  such  time  as  their  holdings,  ownership,  or  control  of  Federal  leases  or 
permits  has  been  reduced  below  an  aggregate  of  one  hundred  thousand  acres 
within  the  United  States.". 

(b)  Subject  to  valid  existing  rights,  section  27(a)(2)  of  the  Mineral  Lands 
Leasing  Act  (30  U.S.C.  184(a)  (2) )  is  hereby  repealed. 

Sec.  12.  (a)  Section  3  of  the  Mineral  Leasing  Act  for  Acquired  Lands  (30 
U.S.C.  352)  is  amended  by  striking  out  "(b)  set  apart  for  military  or  naval  pur- 
poses, or  (c) "  and  insert  in  lieu  thereof  "or  (b) ". 

(b)  Such  section  3  is  further  amended  by  inserting  the  following  after  tne 
first  sentence  thereof :  "Coal  or  lignite  under  acquired  lands  set  apart  for  military 
or  naval  purposes  may  be  leased  by  the  Secretary,  with  the  concurrence  of  the 
Secretary  of  Defense,  to  a  governmental  entity  (including  any  corporation  pri- 
marily acting  as  an  agency  or  instrumentality  of  a  State)  which  produces  elec- 
trical energy  for  sale  to  the  public  if  such  governmental  entity  is  located  in  the 
State  in  which  such  lands  are  located.". 

Sec.  13.  (a)  Subject  to  valid  existing  rights,  section  4  of  the  Mineral  Lands 
Leasing  Act  (30  U.S.C.  204)  is  hereby  repealed. 

(b)  Subject  to  valid  existing  rights,  section  3  of  the  Mineral  Lands  Leasing 
Act  (30  U.S.C.  203)  is  amended  to  read  as  follows : 

"Sec.  3.  Any  person,  association,  or  corporation  holding  a  lease  of  coal  lands  or 
coal  deposits  under  the  provisions  of  this  Act  may  with  the  approval  of  the  Secre- 
tary of  the  Interior,  upon  a  finding  by  him  that  it  would  be  in  the  interest  of  the 
United  States,  secure  modifications  of  the  original  coal  lease  by  including  addi- 
tional coal  lands  or  coal  deposits  contiguous  to  those  embraced  in  such  lease,  but 
in  no  event  shall  the  total  area  added  by  such  modifications  to  an  existing  coal 
lease  exceed  one  hundred  sixty  acres,  or  add  acreage  larger  than  that  in  the  orig- 
inal lease.  The  Secretary  shall  prescribe  terms  and  conditions  which  shall  be 
consistent  with  this  Act  and  applicable  to  all  of  the  acreage  in  such  modified 
lease.". 

Sec.  14.  Section  39  of  the  Mineral  Lands  Leasing  Act  (30  U.S.C.  209)  is 
amended  by  adding  the  following  sentence  at  the  end  thereof :  "Nothing  in  this 
section  shall  be  construed  as  granting  to  the  Secretary  the  authority  to  waive, 
suspend,  or  reduce  advance  royalties.". 

Sec.  1.1.  Section  27  of  the  Mineral  Lands  Leasing  Act  of  1920  (30  U.S.C.  184) 
is  amended  by  adding  at  the  end  thereof  the  following  new  subsection  : 

"(1)  (1)  At  each  stage  in  the  formulation  and  promulgation  of  rules  and  regu- 
lations concerning  coal  leasing  pursuant  to  this  Act,  and  at  each  stage  in  the 
issuance,  renewal,  and  readjustment  of  coal  leases  under  this  Act,  the  Secretary 
of  the  Interior  shall  consult  with  and  give  due  consideration  to  the  views  and 
advice  of  the  Attorney  General  of  the  United  States. 

"(2)  No  coal  lease  may  be  issued,  renewed,  or  readjusted  under  this  Act  until 
at  least  thirty  days  after  the  Secretary  of  the  Interior  notifies  the  Attorney  Gen- 
eral of  the  proposed  issuance,  renewal,  or  readjustment.  Such  notification  shall 
contain  such  information  as  the  Attorney  General  may  require  in  order  to  advise 
the  Secretary  of  the  Interior  as  to  whether  such  lease  would  create  or  maintain 
a  situation  inconsistent  with  the  antitrust  laws.  If  the  Attorney  General  advises 
the  Secretary  of  the  Interior  that  a  lease  would  create  or  maintain  such  a  situa- 
tion, the  Secretary  of  the  Interior  may  not  issue  such  lease,  nor  may  he  renew 
or  readjust  such  lease  for  a  period  not  to  exceed  one  year,  as  the  case  may  be. 
unless  he  thereafter  conducts  a  public  hearing  on  the  record  in  accordance  with 
the  Administrative  Procedures  Act  and  finds  therein  that  such  issuance,  renewal. 
or  readjustment  is  necessary  to  effectuate  the  purposes  of  this  Act,  that  it  is 
consistent  with  the  public  interest,  and  that  there  arc  no  reasonable  alternatives 
consistent  with  this  Act,  the  antitrust  laws,  and  the  public  interest. 

"(3)   Nothing  in  this  Act  shall  be  deemed  to  convey  to  any  person,  association, 
corporation,  or  other  business  organization  immunity  from  civil  or  criminal  lia- 
bility, or  to  create  defenses  to  actions,  under  any  antitrust  law. 
"  I  l )    As  used  in  this  subsection,  the  term  'antitrust  law'  means — 

"(A)  the  Act  entitled  'An  Act  to  protect  trade  and  commerce  against  un- 
lawful restraints  and  monopolies',  approved  July  2.  1899  (16  U.S.C.  1  et 
seq.),  as  amended  ; 
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"(B)  the  Act  entitled  'An  Act  to  supplement  existing  laws  against  unlaw- 
ful restraints  and  monopolies,  and  for  other  purposes',  approved  October  15, 
1914  (15  U.S.C.  12  et  seq.),  as  amended; 

"(C)  the  Federal  Trade  Commission  Act  (15  U.S.C.  41  et  seq.) ,  as  amended  : 
"(D)   sections  73  and  74  of  the  Act  entitled  'An  Act  to  reduce  taxation  to 
provide  revenue  for  the  Government,  and  for  other  purposes',  approved  Au- 
gust 27, 1894  (15  U.S.C.  8  and  9),  as  amended  ;  or 

"(E)  the  Act  of  June  19,  1936,  chapter  592  (15  U.S.C.  13,  13a,  13b,  and 
21a).". 
Sec.  16.  Nothing  in  this  Act,  or  the  Mineral  Lands  Leasing  Act  and  the  Mineral 
Leasing  Act  for  Acquired  Lands  which  are  amended  by  this  Act,  shall  be  con- 
strued as  authorizing  coal  mining  on  any  area  of  the  National  Park  System,  the 
National  Wildlife  Refuge  System,  the  National  Wilderness  Preservation  System, 
the  National  System  of  Trails,  and  the  Wild  and  Scenic  Rivers  System,  including 
study  rivers  designated  under  section  5(a)  of  the  Wild  and  Scenic  Rivers  Act. 
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PRESIDENT'S  VETO  MESSAGE 

The  White  House,  July  3,  1976. 
To  the  Senate  of  the  United  States: 

I  am  returning  to  the  Congress  today  without  my  approval  S.  391,  the  Federal 
Coal  Leasing  Amendments  Act  of  1075. 

This  bill  addresses  two  essential  issues  :  the  form  of  Federal  assistance  for 
communities  affected  by  development  of  federally  owned  minerals,  and  the 
way  that  Federal  procedures  for  the  leasing  of  coal  should  be  modernized. 

On  the  first  of  these  issues,  I  am  in  total  agreement  with  the  Congress  that 
the  Federal  Government  should  provide  assistance,  and  I  concur  in  the  form  of 
assistance  adopted  by  the  Congress  in  S.  391.  Specifically.  I  pledge  my  support 
for  increasing  the  State  share  of  Federal  leasing  revenues  from  37i/>  percent  to 
50  percent. 

Last  January  I  proposed  to  the  Congress  the  Federal  Energy  Impact  Assistance 
Act  to  meet  the  same  assistance  problem,  but  in  a  different  way.  My  proposal 
called  for  a  program  of  grants,  loans,  and  loan  guarantees  for  communities  in 
both  coastal  and  inland  States  affected  by  development  of  Federal  energy  re- 
sources such  as  gas,  oil,  and  coal. 

The  Congress  has  agreed  with  me  that  impact  assistance  in  the  form  I  pro- 
posed should  be  provided  for  coastal  States,  and  I  hope  to  be  able  to  sign 
appropriate  legislation  in  the  near  future. 

However,  in  the  case  of  States  affected  by  S.  391 — most  of  which  are  inland, 
the  Congress,  by  overwhelming  majority,  has  voted  to  expand  the  more  tradi- 
tional sharing  of  Federal  leasing  revenues,  raising  the  State  share  of  those 
revenues  by  one  third.  If  S.  391  were  limited  to  that  provision,  I  would  sign  it. 

Unfortunately,  however,  S.  391  is  also  littered  with  many  other  provisions 
which  would  insert  so  many  rigidities,  complications,  and  burdensome  regulations 
into  Federal  leasing  procedures  that  it  would  inhibit  coal  production  on  Federal 
lands,  probably  raise  prices  for  consumers,  and  ultimately  delay  our  achievement 
of  energy  independence. 

I  object  in  particular  to  the  way  that  S.  391  restricts  the  flexibility  of  the  Sec- 
retary of  the  Interior  in  setting  the  terms  of  individual  leases  so  that  a  variety 
of  conditions — physical,  environmental,  and  economic — can  be  taken  into  account. 
S.  391  would  require  a  minimum  royalty  of  I2y2  percent,  more  than  is  necessary 
in  all  cases.  S.  391  would  also  defer  bonus  payments — payments  by  the  lessee  to 
the  Government  usually  made  at  the  front  end  of  the  lease — on  50  percent  of  the 
acreage,  an  unnecessarily  stringent  provision.  This  bill  would  also  require  produc- 
tion within  10  years,  with  no  additional  flexibility.  Furthermore,  it  would  require 
approval  of  operating  and  reclamation  plans  within  3  years  of  lease  issuance. 
While  such  terms  may  be  appropriate  in  many  lease  transactions — or  perhaps 
most  of  them — such  rigid  requirements  will  nevertheless  serve  to  set  back  efforts 
to  accelerate  coal  production. 

Other  provisions  of  S.  391  will  unduly  delay  the  development  of  our  coal  re- 
serves by  setting  up  new  administrative  roadblocks.  In  particular,  S.  391  requires 
detailed  antitrust  review  of  all  leases,  no  matter  how  small ;  it  requires 
four  sets  of  public  hearings  where  one  or  two  would  suffice,  and  it  authorizes 
States  to  delay  the  process  where  national  forests — a  Federal  resi>onsibility — are 
concerned. 

Still  other  provisions  of  the  bill  are  simply  unnecessary.  For  instance,  one  pro- 
vision requires  comprehensive  Federal  exploration  of  coal  resour(vs.  This  provi- 
sion is  not  needed  because  the  Secretary  of  the  Interior  already  has — and  is  pre- 
pared to  exercise — the  authority  to  require  prospective  bidders  to  furnish  the 
Department  with  all  of  their  exploration  data  so  that  the  Secretary,  in  dealing 
with  them,  will  do  so  knowing  as  much  about  the  coal  resources  covered  as  the 
prospective  lessees. 

For  fill  of  these  reasons.  I  believe  that  S.  391  would  have  an  adverse  impact  on 
our  domestic  coal  production.  On  the  other  hand,  I  agree  with  the  sponsors  of  this 

(132) 


133 

legislation  that  there  are  sound  reasons  for  providing  in  Federal  law — not  sim- 
ply in  Federal  regulations — a  new  Federal  coal  policy  that  will  assure  a  fair  and 
effective  mechanism  for  future  leasing. 

Accordingly.  I  ask  the  Congress  to  work  with  me  in  developing  legislation  that 
would  meet  the  objections  I  have  outlined  and  would  also  increase  the  8tate 
share  of  Federal  leasing  revenues. 

Gerald  R.  Ford. 

STAFF  ANALYSIS  OF  PRESIDENT  FORD'S  VETO  MESSAGE  OF  S.  391 

On  July  3,  President  Ford  vetoed  the  Federal  Coal  Leasing  Amendments  Act 
(S.  391).  A  copy  of  his  veto  message  is  attached.  This  statement  will  set  forth 
the  background  of  this  legislation  and  point  out  the  errors  and  misunderstand- 
ings in  the  President's  veto  message. 

Background 

There  is  general  agreement  that  Federal  coal  leasing  policy  needs  to  be 
modernized.  The  Senate  first  passed  a  Federal  coal  leasing  bill  in  1974  by  unani- 
mous vote.  In  1975,  S.  391  was  approved  by  a  vote  of  84-12.  Earlier  this  year, 
the  House  of  Representatives  approved  it  by  a  vote  of  344-.">l.  The  Senate  ac- 
cepted the  House  amendment  by  unanimous  vote  on  June  21. 

Enactment  of  S.  391  will  (1)  eliminate  speculation  with  Federal  coal  leases; 
(2)  enhance  competition  among  leaseholders:  (3)  assure  a  fair  return  to  the 
public,  (4)  provide  for  coordination  with  State  and  local  officials,  public  partici- 
pation, and  environmental  protection;  (o)  require  thorough  evaluation  of  Fed- 
eral coal  deposits  to  be  offered  for  lease;  and  (0)  encourage  maximum  economic 
recovery  of  the  coal. 

Rationale  for  Veto 

The  veto  message  makes  it  clear  that  the  disagreement  between  the  President 
and  the  Congress  is  solely  over  a  few  specific  provisions  of  S.  391.  The  provisions 
which  are  mentioned  in  the  veto  message  are  discussed  below.  This  discussion 
demonstrates  that  the  stated  reasons  for  the  veto  are  based  on  errors,  misunder- 
standings, and  a  desire  to  retain  authority  in  the  Executive  Branch  which  is 
properly  exercised  by  the  Congress. 

Minimum  Royalty 

The  President  says  that  minimum  royalty  of  12%  percent  is  "more  than  is 
necessary  in  all  cases."  The  12 VL*  percent  rate  is  commensurate  with  royalties 
and  taxes  on  coal  already  on  the  books.  The  State  of  Montana,  for  example, 
recently  enacted  coal  taxes  above  20  to  30  percent,  without  significant  reduction 
in  coal  production  resulting. 

The  President  neglected  to  note  that  the  Secretary  of  the  Interior  would  be 
given  discretionary  authority  to  set  a  lower  rate  for  Federal  coal  produced  by 
underground  mining.  Nor  did  he  mention  that  Section  39  of  the  Mineral  Leasing 
Act  would  continue  to  allow  the  Secretary  to  set  a  lower  rate  for  the  purpose  of 
encouraging  the  greatest  possible  recovery  of  Federal  coal.  Thus  administrative 
flexibility  would  be  assured. 

Deferred  Bonus  Payments 

The  President  says  that  requiring  deferred  bonus  payments  on  50  percent  of 
all  acreage  leased  is  "unnecessarily  stringent'*.  He  fails  to  point  out  that  this  is 
specifically  designed  to  help  smaller  coal  companies  compete  for  leases  by  re- 
ducing the  need  for  front  end  capital. 

This  amendment  is  favored  by  the  National  Coal  Association.  Without  it  the 
field  would  become  dominated  by  the  major  coal  companies  and  by  the  multi- 
national energy  corporations  with  plenty  of  available  money.  A  strong  and  com- 
petitive coal  industry  is  unquestionably  in  the  public  interest. 

The  President  objects  to  the  requirement  that  coal  be  produced  within  1<> 
years  after  issuance  of  a  lease.  In  fact,  the  current  regulations  of  the  Depart- 
ment, of  Interior  contain  such  a  provision.  The  Department's  regulations  are 
arguably  more  stringent  in  that  they  require  production  of  L'1..  percent  of  the 
40-year  coal  reserves  in  a  logical  mining  unit  or  lease  within  10  years  with  a 
possible  5-year  extension,  s.  39]  required  only  production  ••in  commercial  quanti- 
ties"— which  could  be  considerably  less — by  the  end  of  the  tenth  year. 
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The  purpose  is  the  same  in  both  cases.  It  is  to  bring  about  diligent  develop- 
ment of  Federal  coal  leases.  By  the  Department's  own  admission,  a  large  pro- 
portion of  idle  leases  have  been  held  for  speculation.  Over  time,  the  bill  would 
force  either  the  relinquishment  of  the  lease  or  the  yielding  of  coal  and  public 
revenues  which  is  so  long  overdue. 

Operating  and  Reclamation  Plans  Required 

The  President  states  that  the  bill  would  "require  approval  (emphasis  added) 
of  operating  and  reclamation  plans  within  three  years  of  the  issuance  of  the 
lease."  This  is  wrong.  Section  6  of  S.  391  requires  that  the  lessees  submit  an 
operating  and  reclamation  plan  within  three  years.  However,  the  Secretary's  ap- 
proval of  the  plan  may  take  much  longer,  depending  upon  the  adequacy  of  the 
original  submission.  It  is  therefore  a  reasonable  assumption  that  ample  time 
would  be  available  for  review  and  modification  of  the  plan  by  the  Department. 

With  respect  to  all  the  above  provisions,  the  President  says  that  "such  terms 
may  be  appropriate  in  many  lease  transactions — or  perhaps  most  of  them.  Thus, 
it  is  difficult  to  understand  how  he  concluded  that  they  should  not  become  law. 

Antitrust  Review 

The  President  objects  to  the  provisions  of  S.  391  which  require  what  he  calls 
"detailed  antitrust  review  of  all  leases,  no  matter  how  small."  Once  again,  this 
is  wrong.  Section  15  of  S.  391  directs  the  Secretary  to  provide  notification  and 
certain  information  to  the  Attorney  General  at  least  30  days  prior  to  issuing  a 
lease.  The  Attorney  General  is  not  required  to  make  a  review.  There  is  an 
identical  requirement  in  the  Naval  Petroleum  Reserves  Production  Act  (H.R.  49) 
signed  by  the  President  in  February. 

One  indication  of  the  need  for  the  antitrust  review  provision  is  the  study — 
Joint  Bidding  for  Federal  Onshore  Oil  and  Gas  Lands  and  Coal  and  Oil  Shale 
Lands — submitted  to  Congress  by  Secretary  of  the  Interior  Kleppe  on  June  29. 
The  study,  required  by  Section  105(e)  of  the  Energy  Policy  and  Conservation 
Act  of  1975,  recommended  a  ban  on  joint  bidding  among  large  coal  producers 
based  on  a  judgement  "that  the  competition  that  can  be  expected  in  the  bidding 
for  western  Federal  coal  lands  is  too  fragile  to  allow  the  further  dilution  that 
unrestricted  joint  bidding  could  bring." 

Public  Hearings 

The  President  states  that  S.  391  "requires  four  sets  of  public  hearings  where 
one  or  two  would  suffice.  .  .  ."  Once  again,  this  is  wrong.  S.  391  requires  a  public 
hearing  prior  to  a  lease  sale.  It  also  requires  a  public  hearing  on  a  land  use  plan, 
if  requested  by  a  person  who  may  be  adversely  affected.  In  many  instances,  one 
hearing  would  meet  both  requirements.  The  other  two  hearing  provisions  in  the 
bill  are  for  cases  where  (1)  an  adversely  affected  person  objects  to  the  consolida- 
tion of  leases  into  logical  mining  units,  or  (2)  the  Attorney  General  objects  to 
issuance  of  a  lease  on  grounds  of  possible  antitrust  violation.  These  would  be 
relatively  rare. 

The  President  overlooked  the  fact  that  the  Department's  own  regulations 
provide  four  opportunities  [for  public  hearing1.  Reportedly,  this  number  was 
reached  in  response  to  western  governors'  concern  that  local  apprehensions 
about  the  adverse  impacts  of  Federal  coal  strip  mining  would  receive  inadequate 
attention  from  the  Secretary.  S.  391  would  meet  that  need. 

Coal  Leasing  in  National  Forests 

S.  391  requires  that,  if  the  Secretary  proposes  to  allow  surface  mining  of  Fed- 
eral coal  within  a  National  Forest,  that  the  governor  of  the  state  be  notified. 
If  the  governor  objects,  the  lease  could  not  be  issued  for  six  months.  The  Presi- 
dent expressed  concern  about  this  delay.  This  provision  applies  to  only  6  percent 
of  Federal  recoverable  coal,  and  even  then  only  to  surface  mining  of  such  coal. 
Furthermore,  the  Secretary  could  readily  avoid  any  undue  delay  by  timing  bis 
notification  to  a  governor  so  that  Departmental  review  of  the  proposed  lease 
would  run  concurrently  with  the  six  months'  hold  period. 
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Coal  Evaluation  Program 

Finally,  the  President  states  that  the  coal  evaluation  program  called  for  by  the 
bill  is  '"simply  unnecessary"  because  the  Secretary  of  the  Interior  already  has  the 
authority  to  obtain  data  about  Federal  roal. 

In  the  past,  the  Department  has  not  had  adequate  data  to  determine  the  actual 
value  of  coal  tracts  which  it  puts  up  for  lease  sale  and  to  estimate  advance 
royalty  payments.  Recently,  the  Geological  Survey  has  begun  to  correct  this 
deficiency.  The  Department  has  stated  that  "expansion  of  this  (coal  drilling) 
program  is  necessary  to  supply  the  Government  with  additional  data  to  facilitate 
the  coal  leasing  program".  In  consequence,  the  Department's  amended  budget 
request  for  fiscal  1977  calls  for  $7.6  million  for  stratigraphic  drilling  and  other 
evaluations  of  Federal  coal  lands. 

S.  391  essentially  codifies  this  program  by  directing  the  Secretary  "to  eval- 
uate .  .  .  the  known  recoverable  coal."  The  size  and  timing  of  this  evaluation 
are  left  to  the  Secretary's  discretion.  The  program  would  not  preclude  the  Sec- 
retary from  issuing  coal  leases  where  he  believes  he  already  has  adequate  infor- 
mation about  the  nature  and  extent  of  the  coal,  nor  would  it  require  that  all 
known  Federal  coal  reserves  be  evaluated  before  any  coal  is  leased. 

Conclusion 

The  President  agrees  with  the  major  policy  thrust  of  S.  391.  His  objections 
focus  on  relative  minor  provisions  of  the  bill.  It  is  difficult  to  see  how  his  con- 
cerns— frequently  based  on  errors  and  misunderstandings — warranted  a  veto  of 
a  bill  which  had  been  carefully  developed  over  a  long  period  of  time  and  over- 
whelmingly supported  in  the  House  of  Representatives  and  the  Senate. 


MEMORANDUM   OF   THE    SECRETARY   OF   THE   INTERIOR   DATED 

FEBRUARY  8,  1973 

United  States  Department  of  the  Interior. 

Office  of  the  Secretary, 
Washington,  D.C.,  February  8,  1973. 
Memorandum  to  :  The  Secretary. 

From  :  Acting  Assistant  Secretary — Public  Land  Management. 
Subject :  Actions  to  be  taken  to  implement  a  new  Coal  Leasing  Program. 

We  propose  to  undertake  a  two  pronged  coal  leasing  policy  aimed  at  helping 
to  satisfy  energy  needs  while  respecting  the  integrity  of  the  environment.  The  new 
program  will  include  short-term  and  long-term  actions,  which  will  be  accom- 
plished with  recognition  that  there  is  growing  need  for  low-sulfur  coal  to  supply 
the  Nation's  needs  for  clean  energy. 

Short  term  actions 

The  short-term  leasing  program  will  insure  that  current  coal  production  can 
continue.  It  will  prevent  deficiencies  in  supplies  of  coal  which  are  necessary  to 
meet  our  continuing  energy  needs.  To  meet  the  short  term  needs  of  our  economy 
for  clean  energy,  we  plan  to  proceed  with  individual  lease  applications  on  a 
case-by-case  basis.  Interim  coal  lease  criteria  will  provide  the  mechanism  for 
identifying  those  applications  where  Federal  coal  resources  are  needed  in  the 
short  term. 

In  order  to  assure  sound  land  use  and  to  minimize  the  risks  to  the  environment, 
we  plan  to  incorporate  into  a  systematic  review  process  the  basic  elements  of  the 
Bureau  of  Land  Management  planning  system. 

All  coal  lease  applications  will  be  reviewed  in  light  of  the  interim  coal  leasing 
criteria  which  are : 

(a)  the  coal  is  needed  to  maintain  an  existing  mining  operation,  or 

(b)  coal  is  needed  as  a  reserve  for  production  in  the  near  future  ;  and.  in  all 
cases 

(c)  the  land  to  be  mined  will  be  reclaimed  in  accordance  with  lease  stipu- 
lations that  will  provide  for  environmental  protection  and  land  reclamation, 
and 

{(I)    where   required  by   the  National    Environmental  Policy  Act.  an  en- 
vironmental impact  statement  covering  the  proposed  lease  has  been  prepared. 
All   applications   for   prospecting   permits   will   be   rejected   until   a    thorough 
analysis  of  the  current  supply /demand  situation  can  be  made  and  more  compre- 
hensive planning  of  resource  use  can  be  accomplished. 

Jjonq   term   actions 

The  long-range  program  will  combine  a  sound  approach  to  development  with 
an  environmental  ethic.  The  situation  with  respect  to  coal  leasing  is  receiving 
increasing  amounts  of  Congressional  and  public  attention.  However,  the  steps 
outlined  above  are  interim  measures  which  will  not  provide  the  tools  BLM  needs 
to  effectively  manage  coal  and  other  energy-resources.  We  will  develop  by  Fall 
1973  a  systematic  leasing  program  which  we  believe  will  be  supported  by  both 
the  energy  industries  and  concerned  environmental  groups. 

We  are  taking  the  following  actions  in  order  to  meet  our  responsibility  of  pro- 
viding the  private  sector  with  the  necessary  clean  energy-resources  in  a  way 
which  will  assure  environmental  protection  : 

.1.  A  Programmatic  Environmental  Statement  on  Coal  Leasing  will  be  pre- 
pared by  September  1973. 

II.  A.  Program  Decision  Option  Document  will  be  prepared  which  will  present 
a  system  for  determining  the  size,  timing  and  place  of  leases  and  permits  on 
public  lands.  Basically,  we  contemplate  using  regional  econometric  models  to 
develop  individual  minerals  management  plans  which  will  be  incorporated  into 
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BLM's  planning  system.  The  Department's  energy  development  objectives  will 
provide  a  framework  for  the  basic  assumptions  incorporated  into  the  econometric 
models. 

C.  All  coal  leases  issued  will  contain  terms  and  production  requirements  in  the 

form  of  accumulative  advance  royalties  to  assure  orderly  and  timely  development 

The  leasing  system  will  include  evaluation  of  rentals  and  bonuses  based  on  the 

recoverable  reserves,  quality  of  coal,  time  value  of  money,  method  of  mining, 

and  other  such  factors  affecting  the  value  of  the  coal. 

Approved  :  February  13, 1973. 

Curt  Berklund. 
Rogers  C.  B.  Morton, 
Secretary  of  the  Interior. 


DEPARTMENTAL  ORDER  NO.  2952 

U.S.  Department  of  the  Interior. 

Office  of  the  Secretary, 
Washington,  D.C.,  February  13,  1973. 
Order  No.  2952. 
Subject :  Issuance  of  Prospecting  Permits  for  Coal. 

In  the  exercise  of  my  discretionary  authoriy  under  section  2(b)  of  the  Mineral 
Leasing  Act.  as  amended  (30  U.S.C.  §  201(b)),  I  have  decided  not  to  issue 
prospecting  permits  for  coal  under  that  section  until  further  notice  and  to  reject 
pending  applications  for  such  permits  in  order  to  allow  the  preparation  of  a 
program  for  the  more  orderly  development  of  coal  resources  upon  the  public  lands 
of  the  United  States  under  the  Mineral  Leasing  Act,  with  proper  regard  for  the 
protection  of  the  environment. 

Accordingly,  no  prospecting  permits  for  coal  under  section  2(b)  of  the  Mineral 
Leasing  Act,  supra,  shall  be  issued  until  further  notice.  All  pending  applications 
for  such  permits  shall  be  rejected,  and  any  applications  submitted  in  the  future 
shall  be  promptly  rejected. 

Nothing  in  this  memorandum  shall  be  deemed  to  restrict  the  rights  of  holders 
of  prospecting  permits,  issued  prior  to  this  directive,  to  obtain  preference  right 
coal  leases  under  section  2(b),  supra,  or  to  prevent  the  issuance  of  competitive 
coal  leases  under  section  2(a)  of  the  Mineral  Leasing  Act,  as  amended  (30  U.S.C. 
§  201(a)). 

I  have  determined  that  the  issuance  of  this  order  is  not  such  a  major  Federal 
action  significantly  affecting  the  quality  of  the  human  environment  as  to  require 
the  preparation  of  an  environmental  impact  statement  under  section  102(2)  (C) 
of  the  National  Environmental  Policy  Act  of  1969  (42  U.S.C.  §  4332(2)  (C) ). 

Rogers  C.  B.  Mortox. 
Secretary  of  the  Interior. 
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INTERIM  COAL  LEASING  POLICY  OF  FEBRUARY  17,  1973 
Department  of  the  Interior  News  Release 

February  17,  1973. 
secretary  morton  announces  new  coal  leasing  policy 

A  two-pronged  coal  leasing  policy — aimed  at  helping  to  satisfy  energy  needs 
while  respecting  the  integrity  of  the  environment — was  announced  today  by 
Secretary  of  the  Interior  Rogers  C.  B.  Morton. 

The  new  coal  policy  hinges  on  a  series  of  short-term  and  long-term  sections, 
which,  the  Secretary  said,  "will  be  made  with  clear  recognition  that  there  is 
growing  need  for  low-sulfur  coal  to  supply  the  Nation's  needs  for  clean  energy." 
He  further  stated : 

''Coal  is  one  of  the  most  abundant  energy  resources.  Most  of  the  low-sulfur 
coal  reserves  of  the  U.S. — about  85  percent — are  located  on  public  lands  in  the 
West  within  the  regulatory  jurisdiction  of  the  Interior  Department.  We  must 
make  increasing  use  of  this  resource.  At  the  same  time  we  must  assure  that 
development  is  carefully  controlled  to  avoid  environmental  mistakes  of  the  past 
and  to  keep  our  planning  options  open." 

Secretary  Morton  said,  the  new  coal  leasing  policy  will  operate  in  conformity 
with  what  he  termed  the  Department's  "overriding  goals."  These  are  three,  he 
stated,  describing  them  as  follows  : 

(1)  to  assure  maximum  environmental  protection. 

(2)  to  provide  for  orderly  and  timely  resource  development,  and 

(3)  to  assure  a  fair  market  value  return  for  resources  sold. 

He  also  outlined  steps  he  would  take  "to  resolve  the  apparent  conflict  between 
the  need  to  develop  the  resource  and  the  need  to  protect  the  environment."  The 
short-term  application  of  controls  would  be  affected  as  follows: 
Coal  leases  will  be  issued  only  under  the  following  conditions  : 

When  coal  is  needed  now  to  maintain  an  existing  mining  operation:  or 
When  coal  is  needed  as  a  reserve  for  production  in  the  near  future:  and 
When  the  land  to  be  mined  will  in  all  cases  be  reclaimed  in  accordance 
with  lease  stipulations  that  will  provide  for  environmental  protection  and 
land  reclamation:  and 

When  an  environmental  impact  statement  covering  the  proposed  lease  has 

been  prepared  when  required  under  the  National  Environmental  Policy  Act. 

Secretary  Morton  further  stipulated  that  all  pending  and  future  applications 

for  prospecting  permits  would  be  henceforth  rejected  until  a  thorough  analysis 

of  the  current  supply/demand  situation  can  be  made  and  more  comprehensive 

planning  of  resource  use  can  be  accomplished. 

"This  short-term  leasing  policy  is  intended  to  insure  that  current  coal  produc- 
tion  can   continue."   the   Interior  head   stated.   "It   will   prevent   deficiencies   in 
supplies  of  coal  which  are  necessary  to  meet  our  continuing  energy  needs." 
Long  range  aspects  of  the  Secretary's  leasing  policy  provide  for  : 

Development  of  an  environmental  impact  statement  on  the  Department's 
entire  coal  leasing  program,  supplementing  this  as  necessary  for  appropriate 
impact  reporting  on  a  regional  basis  or  for  individual  leases. 

Development  of  a  planning  system  to  determine  the  size,  timing,  and 
location  of  future  coal  leases  in  order  to  meet  energy  needs  most  effectively. 
The  long-range  aspects  of  the  new  leasing  policy  will  combine  a  sound  approach 
to  development  with  an  environmental  ethic  that  will  become  the  core  of 
philosophy  of  Interior  as  a  Department  of  Natural  Resources,"  Secretary  Morton 
said.  "Wherever  regulations  need  to  be  revised  to  put  teeth  into  this  approach, 
that  will  be  accomplished  with  all  (he  speed  we  can  muster." 

(130) 


PRATT  DECISION  (NATURAL  RESOURCES  DEFENSE  COUNCIL  v. 

ROYSTON  C.  HUGHES) 

U.S.  District  Court  for  the  District  of  Columbia 

Civil  Action  No.  75-1749 

Natural  Resources  Defense  Council  et  al.,  plaintiffs 

v. 
Royston  C.  Hughes  et  al.,  defendants 

ORDER 

This  cause  having  come  on  for  hearing,  upon  notice,  on  cross-motions  for  sum- 
mary judgment  filed  by  all  parties  herein,  based  upon  the  complaint  and  answer, 
the  answers  of  the  Federal  defendants  to  the  interrogatories  and  requests  for 
admission  propounded  by  plaintiffs,  and  various  affidavits  and  exhibits  filed  by 
the  parties ;  and 

This  Court  having  carefully  considered  all  the  evidence  and  having  determined 
that  the  Federal  defendants  have  violated  the  National  Environmental  Policy 
Act  of  1969,  42  U.S.C.  §§  4321  et  seq.  (1970)  ("NEPA"),  in  their  formulation, 
adoption  and  implementation  of  a  new  Federal  coal  leasing  program ;  and 

It  appearing  to  this  Court  that  unless  restrained  or  otherwise  ordered,  the  Fed- 
eral defendants,  until  the  President's  Environmental  Message  to  Congress  of 
May  23,  1977,  is  fully  implemented,  will  continue  to  carry  out  the  new  Federal 
coal  leasing  program  without  complying  with  NEPA ;  and 

This  Court  finding  that  such  action  by  defendants  would  cause  irreparable  in- 
jury to  the  interests  of  plaintiffs  and  the  general  public ;  it  is  hereby 

Ordered,  that  plaintiffs'  motion  for  summary  judgment  as  against  the  Federal 
defendants  be  and  hereby  is  granted,  and  the  motions  for  summary  judgment  of 
the  Federal  defendants  and  defendant-intervenor  Utah  Power  and  Light  Com- 
pany be  and  hereby  are  denied. 

It  further  appearing  that  Federal  defendants  have  violated  their  mandatory, 
nondiscretionary  duty  pursuant  to  NEPA  to  consider  fully  all  the  environmental 
impacts  of,  and  alternatives  to,  a  new  Federal  coal  leasing  program  before  de- 
ciding to  adopt  and  implement  that  program,  it  is  further 

Ordered,  that  Federal  defendants,  their  agents  and  employees,  and  all  those  in 
concert  or  participation  with  them,  are  enjoined  from  taking  any  steps  whatso- 
ever, directly  or  indirectly,  to  implement  the  new  coal  leasing  program,  includ- 
ing calling  for  nominations  of  tracts  for  Federal  coal  leasing  and  issuing  any 
coal  leases,  except  when  the  proposed  lease  is  required  to  maintain  an  existing 
mining  operation  at  the  present  levels  of  production  or  is  necessary  to  provide 
reserves  necessary  to  meet  existing  contracts  and  the  extent  of  the  proi>osed  lease 
is  not  greater  than  is  required  to  meet  these  two  criteria  for  more  than  three 
years  in  the  future  : *  and  it  is  further 

Ordered,  that  Federal  defendants,  their  agents  and  employees,  and  all  those 
in  concert  or  participation  with  them,  are  enjoined  from  failing  to  take  all  steps 
necessary  to  correct  the  violations  of  law  found  by  this  Court  to  have  occurred, 
including  specifically  the  following  actions  : 

(1)  Within  60  days  of  the  entry  of  this  Order,  the  Federal  defendants  shall  is- 
sue an  official  press  release,  publish  a  notice  in  the  Federal  Register,  and  take 
all  other  steps  it  believes  appropriate  (including  sending  an  announcement  to  all 
those  who  have  previously  commented  on  the  draft  or  final  Federal  coal  leasing 


1  Wh  have  deliberately  not  adontod  the  defendants'  revised  short-term  criteria  of  July  25, 
]f»77.  for  tho  reason,  among  others,  that-  said  revised  short-term  erlteria  would  permit 
defendant*  <o  award  "preference  rijfht"  leases  without  meeting  the  otherwise  applicable 
requirement!  of  said  revised  criteria  for  short-tenii  leases. 

(HO) 
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programmatic  EIS)  to  achieve  widest  possible  dissemination  of  its  announcement 
that  it  will  reevaluate  its  coal  leasing  program  and  policy  and  that  it  will  accept 
comments  on  the  final  EIS  issued  in  September  1975  for  60  days  after  publication 
of  the  announcement  in  the  Federal  Register. 

(2)  Thereafter,  defendants  shall  prepare  and  publish  a  draft  supplement  to 
the  final  EIS,  seeking  to  correct  the  defects  found  by  this  Court  to  exist,  and  re- 
sponding to  the  significant  issues  raised  in  comments  previously  received  on  the 
draft  and  final  EIS's.  Publication  of  this  draft  supplement  should  be  announced 
by  appropriate  notice  in  the  Federal  Register  and  elsewhere,  as  indicated  above, 
and  circulated  to  all  interested  federal,  state  and  local  governmental  agencies 
and  interested  members  of  the  general  public.  Comments  shall  be  expressly  in- 
vited thereon,  with  comments  received  until  at  least  45  days  after  the  notice  of 
release  of  the  draft  supplement  is  published  in  the  Federal  Register. 

(3)  Thereafter,  defendants  shall  prepare  a  new  final  EIS,  which  combines  and 
integrates  the  material  in  the  draft  supplement  with  the  final  EIS  previously  re- 
leased, which  fully  responds  to  the  comments  received  on  the  draft  supplement, 
and  which  otherwise  fully  complies  with  XEPA. 

(4)  After  the  new  final  EIS  has  been  made  available  to  the  public  and  is  on 
file  with  the  Council  on  Environmental  Quality  for  at  least  30  days,  the  defend- 
ant Secretary  of  the  Interior  shall  personally  reevaluate  federal  coal  leasing 
policy,  based  on  the  information  contained  in  the  new  final  EIS.  and  shall  make 
a  new  decision  as  to  whether  a  new  leasing  program  shall  be  instituted  and,  if 
so.  what  kind  of  program  it  should  be. 

Plaintiffs  are  awarded  their  costs  of  bringing  this  suit. 

Johx  H.  Pratt, 
U.S.  District  Judge. 

September  27, 1977. 

U.S.  District  Court  For  the  District  of  Columbia 

Civil  Action  No.  75-17-49 

Natural  Resources  Defense  Council  et  al.,  plaintiffs 

v. 
Royston  C.  Hughes  et  al.,  defendants 

memorandum  opinion 

Introduction 

Plaintiffs  in  this  action  seek  declaratory  and  injunctive  relief  to  restrain  de- 
fendants from  further  implementation  of  a  new  Federal  Coal  Leasing  Program, 
and  from  entering  into  any  coal  leases  unless  and  until  defendants  comply  with 
their  statutory  obligations  under  §  102  of  the  National  Environmental  Policy 
Act  (XEPA),  42  U.S.C.  §  4332  (1970),  as  amended,  Act  of  Aug.  9,  1975.  Pub.  L. 
No.  94-83.  §1.89  Stat.  424. 

Plaintiffs  allege  that  if  the  new  Federal  Coal  Leasing  Program  is  fullv  imple- 
mented they  and  their  members  will  suffer  irreparable  Injury  in  the  form  of. 
inter  alia,  destruction  of  land  by  strip  mining,  threats  of  pollution  to  ground  and 
stream  water,  and  harm  to  animals,  crops,  and  vegetation  from  air  pollution.  It 
is  further  alleged  that  the  environmental  degradation  which  will  occur  from  the 
implementation  of  the  program  was  not  adequately  reflected  in  the  Program's 
Environmental  Impact  Statement  as  required  by  §  102  of  XEPA. 

This  case  is  before  the  Court  on  cross-motions  for  summary  Judgment    Upon 
consideraion  of  the  full  record  herein,  we  hold  that  plaintiffs  are  entitled  to  num- 
mary Judgment.  The  material  facts  are  not  in  dispute. 
A.  Parties 

Plaintiffs  Natural  Resources  Defense  Council,  Inc.  (XRDC).  Environmental 
Defense  tund.  Inc.  (BDF),  Northern  Plains  Resource  Council  (NPRC)  .-.ml 
lowder  River  Basin  Resource  Council  (PRBRC),  are  non-profit  membership 
corporations.  Bach  plaintiff  was  formed,  inter  alia,  for  the  purpose  of  promoting 
and^ner^ls         "*  *"  I'rotettion  of  the  natu™l  resources  of  the  public  lands 

(1)  Defendant  Robert  Mendelsohn,  Assistant  Secretarv  Designate  of  the  De- 
partment of  the  Interior  for  Policy.  Budget,  and  Administration,  serves  a  staff 
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function  to  the  Secretary  in  making  decisions  relating  to  the  implementation 
of  the  Department's  coaf  leasing  program.1  The  Assistant  Secretary  reviews  and 
endorses  all  draft  and  final  Environmental  Impact  Statements  ((E1S)  for  the 
Department. 

(  2  i  Defendant  Cecil  Andrus  is  Secretary  of  the  Interior. 

(3)  Defendant  Curtis  J.  Berklund  is  the  Director  of  the  Bureau  of  Land  Man- 
agement (BLM)  of  the  Department  of  the  Interior  and  has  been  delegated  au- 
thority by  the  Secretary  of  the  Interior  for  the  conduct,  operation  and  activities 
of  said  Bureau,  including  implementation  of  the  Department's  coal  leasing 
program. 

(4)  Intervenor-Defendant  Utah  Power  and  Light  Company  is  the  principal 
electric  public  utility  in  the  State  of  Utah. 

B.  Coal  Reserves 

The  United  States  contains  an  estimated  1;58  trillion  tons  of  identified  coal 
reserves  approximately  one  half  of  which  are  located  in  the  western  United 
States.  The  Federal  Government  owns  approximately  60  percent  of  the  western 
coal  resource.  Most  of  the  large  coal  resource  in  the  eastern  and  midwestern 
United  States  is  privately  owned. 

Federal  coal  has.  however,  played  a  minimal  role  in  total  U.S.  production.  In 
10(50  Federal  coal  accounted  for  only  1.3  percent  of  the  total  coal  mined.  This 
mining  share  has  increased  only  slightly  to  its  current  level  approximately  3 
percent. 

(.'.  Federal  Coal  Leaping  Poliey  Prior  to  197.1 

The  Department  of  the  Interior  has  general  authority  to  manage  the  public 
lands  of  the  United  States.1'  ami  the  responsibility  to  provide  for  the  orderly 
development  of  the  Nation's  mineral  resources,''  including  coal  resources.  His- 
torically, and  until  1970,  the  coal  leasing  policy  of  the  Federal  defendants  was 
reactive  in  nature,  responding  to  lease  requests  on  a  case-by-case  basis  without 
regard  to  the  total  reserves  under  lease  or  the  need  for  additional  leasing,  and 
without  an  assessment  of  the  environmental  impacts  of  leasing.4 

In  1070,  the  Department  of  the  Interior  imposed  a  moratorium  on  coal  leases 
and  prospecting  permits.  This  action  resulted  from  a  Bureau  of  Land  Manage- 
ment coal  lease  study  which  discovered  a  sharp  increase  in  the  total  federal 
acreage  under  lease  and  a  consistent  decline  in  coal  production.  See  Holdings 
and  Development  of  Federal  Coal  Leases,  Division  of  Minerals,  Bureau  of  Land 
Management,  November  1970. 

From  1045  to  1070.  the  number  of  acres  of  Federal  land  leased  for  coal  develop- 
ment increased  from  about  SO. 000  to  approximately  77S.OOO,  almost  a  ten-fold 
increase.  In  the  same  period,  annual  coal  production  from  these  Federal  lands 
declined  from  about  10  million  tons  in  10-15  to  approximately  7.4  million  tons  in 
1970.  These  leased  areas  contain  an  estimated  10  billion  tons  of  coal  reserves, 
10.6  billion  of  which  are  mineable  by  strip  mining.  An  additional  10  billion  tons 
are  potentially  recoverable  from  federal  acreage  tor  which  "preference  right*' 
applications  for  coal  leases  have  been  tiled."'  The  additional  10  billion  tons  include 
quantities  of  coal  which,  due  to  the  size  of  the  lease  unit,  location,  or  transpor- 
tation costs,  may  not  be  economically  recoverable. 

I).  Evolution  of  the  Current  Federal  Coal  Leasing  Policy 

In  February  1073,  the  Secretary  of  the  Interior  announced  a  new  coal  leasing 
policy.   The  policy  embodied  short-term   and  long-term   actions.   The  long-term 


suant  to  Federal  Register  R.  Civ.  p.  2.1(d)  tlio  successors  to  the  original  federal 
defendants  have  been  automatically  substituted  as  parties  to  tils  action. 

Ms  Stat.  :il7    (1875),  4l\   U.S.C.   §2;  60  Stat.   1100   (1946),  43  U.S.C.   §  1201. 

"The  Mineral  Lands  Leasing  Act  of  1920.  c.  85  §  1,  30  U.S.C.  §  1S1  (1070).  <is  amended, 
federal  Coal  Leasing  Amendments  Act  of  1!>7.~.,  Pub.  L.  No.  04-377.  mo  Stat.  1083  (1070). 

*  Prior  to  1970  there  were  two  ways  for  private  parties  to  galll  access  to  federal  coal 
under  t ho  .Mineral  Leasing  Act  of  1920.  .':0  U.S.C.  §181  et  *e<i.  (1070).  The  first  was  by 
competitive  bidding,  in  areas  where  coal  was  known  to  exist  in  workable  quantities.  If 
the  existence  or  Workability  of  coal   was  not    known,   however,  the  federal  defendants  could 

i  — He  ;i  prospecting  permit  authorizing  exploration,  if  the  permittee  discovered  coal  in 
commercial  quantities,  he  could  apply  for  a  "preference  right"  lease  under  30  O.S.C 
1201(b).  This  section  of  the  Act  granting  "preference  right"  leases  lias  recently  keen 
repealed,  federal  Coal  Leasing  Amendments  Act  of  197,1,  Tub.  L.  No.  04-377,  §4,  00 
Stale.  1085  (1976). 

'The  recent  legislation  which  repealed  the  Interior  Department's  authority  to  grant 
"preference  right"  leases  under  30  U.S.C.  §  201(b),  did  so  "subject  to  valid  existing  rights." 

Federal   Coal    Leasing  Amendi its  Act  of  1976,  Pub.   L.   No.   0-J-::77,   §4,  90  Stat.  1085 

(i!»7<;,. 
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policy  consisted  of  the  formulation  of  a  planning  system  to  determine  the  size, 
riming,  and  location  of  future  coal  leases,  and  the  preparation  of  an  environ- 
mental impact  statement  with  respect  to  the  entire  Federal  coal  leasing-  pro- 
gram;* The  short-term  action  included  a  complete  moratorium  on  the  issuance 
of  new  prospecting  permits,  and  a  near-total  moratorium  on  the  issuance  of  new 
federal  coal  leases.  Respecting  the  latter,  new  leases  would  be  issued  only  to 
maintain  existing  mines  or  to  supply  reserves  for  production  in  the  near  future.7 

In  October  1973,  the  Director  of  BLM  established  a  schedule  for  the  implemen- 
tation of  a  new  coal  leasing  system  entitled  Energy  Minerals  Allocation  Recom- 
mendation System  (EMARSi.3  The  purpose  of  this  new  system  was  to  allow  the 
Interior  Department  to  resume  the  issuance  of  federal  coal  leases  by  providing 
a  mechanism  for  shifting  to  an  environmentally  acceptable  coal  leasing  program. 

in  May  li>74.  approximately  seven  months  alter  the  announcement  of  the  pro- 
posed leasing  program,  the  draft  programmatic  environmental  impact  statement 
(DEIS)  was  tiled  by  the  Interior  Department  with  the  Council  on  Environmental 
Quality"    (CEQ). 

The  release  of  the  DEIS  was  followed  by  four  months  of  public  commentary 
during  which  five  open  hearings  were  held  throughout  the  country.  Approxi- 
mately seven  hundred  pages  of  suggestions  and  criticism  were  received  by  the 
Department  of  the  Interior.  Among  those  comments  were  requests  by  the  CEQ 
and  the  Environmental  Protection  Agency  (EPA)  that  a  new  draft  EIS  be 
prepared.10 


« It  is  noteworthy  that  the  programmatic  impact  statement  prepared  t'<>r  the  new  coal 
leasing  policy  was  the  hist  of  its  kind  undertaken  hy  the  Department.  (Turcott  A flF.  p.  1).  A 
programmatic  statement  is  one  which  considers  the  aggregate  effects  of  a  broad  federal 
policy.  This  is  to  he  distinguished  from  a  regional  impact  statement  or  a  site-specific 
statement  both  of  which  are  designed  to  assess  the  environmental  impact  of  individual 
projects  or  project  areas. 

7  On  July  6,  r.iT::.  the  BLM  Issued  implementing  instructions  for  the  Secretary's  short- 
term  leasing  criteria.  (I.M.  73-231).  In  pertinent  part  the  instructions  state  tbar  "the 
decision  [to  issue  leases]  would  be  based  upon  sufficient  indications  that  the  applicant 
needs  coal  to  satisfy  an  existing  market  and  intends  to  begin  development  within  three 
years."  Id.  at  §  Bo.  As  noted  infra,  at  p.  x.  these  criteria  have  been  superseded  by  the  new 
short-term  standards  Issued  on  July  25.  1077. 

8  As  described  in  the  draft  EIS,  BMARS  was  basically  a  three-part  system:  (1)  alloca- 
tion. (2)  tract  selection,  and  (3)  leasing.  During  the  allocation  process  federal  agencies 
related  inventoried  federal  coal  resources  to  projections  of  coal-derived  energy  needs.  Total 
national  energy  needs  were  disaggregated  into  regional  demands  tor  coal  derived  BTTJ's.  In 
the  tract  selection  phase,  federal  coal  leasing  targets  were  then  established  in  each  region 
or  area,  flowing  from  the  total  national  projections  for  coal  based  energy  needs.  The 
leasing  phase  was  to  begin  with  a  detailed  pre-planning  of  the  coordinated  mining  and 
rehabilitation  factors  required  for  reclamation  and  subsequent  surface  resource  manage- 
ment. This  phase  would  conclude  with  (A)  pre-sale  evaluations.  (B)  lease  sales.  (C)  post 
sale  evaluation  procedures,  and   il)i   lease  issuance.   (PI.  Ex.  1.  pp.   [—2-    1—5). 

■  .\  lew  days  prior  to  the  release  of  the  DEIS,  previous  federal  defendant  Hughes,  then 
Assistant  Secretary  for  Program  Development  and  Budget,  wrote  to  the  I  nder  Secretary 
of  tiie  Interior  Department  that  lie  ( Hughes)  had  reluctantly  released  the  DEIS  despite 
the  fact  that  it  bad  "major  weaknesses."  Defendant  Hughes  anticipated  "heavy  criticism" 
of  the  DIC IS  on  several  grounds  : 

(li  The  BLM'S  Management  Framework  Planning  System— "the  heart  of  the  decision- 
making process"    -was  nol  well  explained  : 

(2)  The  description  of  F.MARS  was  out  of  date  and  did  not  adequately  explain  the 
nominations  process.  Further,  the  alternatives  to  FMARS  as  a  decision-making  process 
were  not  discussed  : 

('.', |  The  pertinent  BLM  regulations  and  the  new  geological  survey  coal  regulations  were 
not  fully  considered  : 

(4)  Several  major  points  of  policy  such  as  "preference  right"  leasing,  diligence  require 
ments.  possible  limitations  on  development  of  old  lease,  public  notice  of  proposed  actions 
and  the  alternatives  to  these,  were  nol  sufficiently  analyzed.  <  PI.  Ex.  4  » 

'°The  CEQ  concluded  In  its-  September  6,  1074  letter  o  Secretary  Morton  "You  and 
your  staff,  the  President.  Congress,  other  agencies  and  the  public  iced  the  best  possible 
information  on  which  to  formulate  intelligent  policv  decisions  on  a  program  of  Such  Im- 
portance to  the  nation.  An  adequate  program  environments  llmpacl  statement  can  M 
least  in  part,  serve  this  purpose.  Unfortunately,  the  informational  and  anah/tiral  deficiencies 
of  the  current  draft  EIS  prevent  it  from  doing  so,  (Emphasis  added).  \\e  believe  there- 
fore, that  a  new  draft  environmental  impact  statement  is  necessary,"  (PI  F\  •>  pp.*9  241 
The  EPA  concurred  in  its  September  1!»74  commentary  addressed  to  Mr'  Berklund 
Director  of  BLM,  Rtatlng : 

"We  believe  that  tbe  policies  whirl)  are  developed  by  tbe  Department  of  the  Interior  to 
manage  coal  lands  and  resources  are  of  paramount  importance  to  the  environment  Tbe 
environmental  impact  statement  (EIS)  should  describe  clearly  tbe  policy  alternatives  and 
analyze  their  environmental  consequences.  This  Fis  fails  to  spe.ifv  policv  alternative* 
am'  only  describes  environmental  consequences  of  roal  mining  in  eeneral.  it  therefore  fails 
to  meet  the  criteria  "f  an  adequate  Impact  statement.  We  strongly  recommend  the  Bureau 
[of  Lend  Management]  evaluate  tin-  comments  received  and  rr  Utsne  the  statement  once 
again  as  a  draft  environmental  impact  statement.   (Emphasis  added) 

"In    accordance    with    our    procedure   of    rating   environmental    Impact    statements   at    the 

dratt  stage,    we  are   rating   this   statement   as   category    3    (inadequate)."    (PI.    Ex.    2. 

pp.   y-J.)). 


144 

Other  federal  agencies  were  almost  universally  critical  of  the  draft  statement." 
In  September  1975,  the  final  programmatic  EIS  was  released  with  some  modi- 
fications.  Prominent   among  the   amendments   were  those   which   changed  the 
Energy  Minerals  Allocation  System  to  an  Energy  Minerals  Activity  System. 

The  primary  distinction  between  the  first  and  the  second  systems  is  that  the 
allocation  process  emphasized  interdepartmental  Federal  identification  of  coal 
reserves  to  be  considered  for  leasing,  whereas  the  activity  system  relied  almost 
entirely  upon  industry  and  public  nominations  for  the  ascertainment  of  reserve 
tracts  ripe  for  development. 

The  Secretary  of  the  Interior,  on  January  2G.  1976,  announced  the  implementa- 
tion of  the  new  coal  leasing  policy  (the  long-term  plan)  based  upon,  inter  alia, 
adoption  of  the  Energy  Minerals  Activity  Recommendation  System.  The  new 
policy  expressly  lifted  the  moratorium  on  new  major  federal  coal  leasing  which 
had  been  in  effect  since  late  1970.  The  Secretary  announced,  however,  that  the 
short-term  policy  would  be  retained  until  the  new  competitive  coal  leasing  system 
was  fully  operational. 

In  February  1976,  the  Assistant  Comptroller  General  of  the  United  States, 
Phillip  Hughes,  testified  before  the  Senate  Interior  Subcommittee  on  Minerals, 
Materials  and  Fuels  on  the  new  coal  leasing  program.  Mr.  Hughes  pointed  out 
that  the  GAO  had  recently  compelted  a  study  concluding  that  the  need  for  a  now 
federal  coal  leasing  policy  had  not  been  clearly  established,  and  that  if  such  a 
need  did  in  fact  exist  the  Interior  Department  could  not,  under  the  new  system, 
effectively  administer  a  coal  leasing  program.  (  PI.  Ex.  19,  at  2 ) . 

On  April  1,  1976,  the  Comptroller  General  submitted  a  70-page  report  to  Con- 
gress outlining  the  deficiencies  of  the  new  program  as  analyzed  by  GAO.18 

On  May  7,  1976,  the  Secretary  of  the  Interior  issued  new  regulations  which 
effectively  exempted  "preference  right"  lease  applications  from  the  short-term 
criteria.  43  C.F.R.  §  3521.1  (1977).  The  effect  of  these  regulations  was  to  confine 
the  Department's  short-term  criteria  to  competitive  leasing ;  "'preference  right" 
leases  could  and  were  issued  without  reference  to  the  short-term  criteria. 

The  Interior  Department  on  June  1,  1976,  issued  a  call  for  the  nomination  of 
specific  federal  coal  leasing  tracts  as  suitable  or  unsuitable  for  federal  leasing. 
Also  on  that  date,  final  regulations  clarifying  the  procedures  for  the  implementa- 
tion of  EMARS  were  issued.  43  C.F.R.  §3520  (1976),  revised  at  42  Fed.  Reg. 
4,452-57  (1977),  (to  be  codified  in  43  C.F.R.  §  352.-.). 

The  Bureau  of  Land  Management,  on  August  9,  1976.  issued  a  statement  that, 
pursuant  to  the  nominations  process  which  ended  July  31,  1976,  coal  companies 
and  private  individuals  had  identified  6b0  tracts  in  eight  states  as  areas  upon 
which  they  would  bid  if  offered  for  federal  coal  lease. 

The  Secretary  on  July  25,  1977  adopted  new  short-term  leasing  standards  to 
correct  abuses  in  short-term  leasing  under  previous  criteria.  Federal  Defendants' 
Memorandum  in  Response  to  the  Court's  July  5,  1977  Request,  Appendix  IV. 
These  revised  standards  also  would  permit  the  issuance  of  any  "preference  right" 
lease,  on  and  ad  hoc  basis,  without  limitation,  and  any  competitive  lease  if, 

(1)  the  lessee  controls  land  which  is  contiguous  to  the  land  to  be  leased 
(there  is  no  requirement  that  there  be  an  existing  mine  in  operation)  ;  and 

(2)  the  amount  of  reserves  to  be  leased  does  not  exceed  eight  years  at  con- 
tracted for  or  expected  levels  of  production  ;  and 

(3)  no  new  major  transportation  facilities  are  to  be  constructed. 

It  is  plaintiffs'  basic  contention  that  defendants'  actions  as  outlined  above  have 
been  pursued  in   the  absence  of  an  adequate  final  programmatic  EIS  and  are 
therefore  unlawful  and  invalid.  We  turn  now  to  defendants'  response  on  pro- 
cedural as  well  as  substantive  grounds. 
K.   The   Defendants?  Jurisdictional  Challenge 

In  their  challenge  to  the  jurisdiction  of  this  Court,  defendants  argue  that  a 
recent  amendment  to  the  Mineral  Leasing  Act  of  1820"  expresses  Congressional 


'i  For  example,  the  Atomic  Energy  Commission,  in  its  staff  report  on  the  DEI&,  dated 
September  18,  i:>74.  commented  : 

"Without  discounting  the  considerable  effort  that  was  evidently  expended  to  prepare  this 
report  we  BUggest  that  it  falls  far  short  of  its  purpose,  and  that  any  future  proposals  to 
h- use  federal  coal  lands  win  be  vulnerable  to  attack  on  environmental  and  conservationist 
grounds  unlesi  a  more  substantial  case  can  be  made."  (PI.  Ex.  2.  pp.  '•>  -39.) 

12  The  Comptroller  General  recommended  :  ".  .  .  that  Interior  defer  Issuing  new  leases  until 

it  has  established  n  workable  and  effective  administrative  mechanism  for  Implementing  a 
federal  coal-leasing  program."  (PI.  Ex.  27.  at  28.  51.  83.)  __      «„-,.v 

"The  Federal  Coal  Leasing  Amcndrmnts  Act  of  11)75,  I\L.  94-877.  90  Stat.  1083  (1970). 
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intent  to  confirm  (or  reaffirm)  the  new  Coal  Leasing  Program  and  to  adopt  that 
program  in  its  present  form.  Defendants  state  that  Congress'  willingness  to  ac- 
cept the  new  program  in  its  current  posture  renders  the  issue  of  the  adequacy 
of  the  Coal  Programmatic  EIS  moot.  This  contention  is  without  merit. 

After  a  careful  review  of  the  legislative  history  of  the  1975  coal  leasing  amend- 
ments, we  are  unable  to  discover  any  evidence  of  Congressional  intent  to  exempt 
the  new  coal  leasing  policy  from  the  requirements  of  XEPA.14  Without  such  a 
showing,  the  argument  of  lack  of  jurisdiction  must  fail. 

F.  The  Defendants'  Claim  That  The  Controversy  Is  Nonjusticiable 

Defendants  next  contend  that  plaintiffs'  challenge  to  the  sufficiency  of  the  final 
programmatic  EIS  is  non-justiciable  unless  and  until  the  program  which  is 
discussed  in  the  EIS  is  implemented  by  specific,  concrete  application.  This  requires 
no  extended  response. 

The  Supreme  Court's  observation  in  Kleppe  v.  Sierra  Club,  427  U.S.  390  (1976), 
a  case  which  involved  the  question  whether  a  regional  EIS  was  required  at  all 
rather  than  the  issue  of  non-justiciability,  is  relevant  to  defendants'  assertion : 

"The  time  at  which  a  court  enters  the  proces  is  when  the  report  or  recom- 
mendation on  the  proposal  is  made,  and  someone  protests  either  the  absence  or  the 
adequacy  of  the  final  impact  statement.  This  is  the  point  at  which  an  agency's 
action  has  reached  sufficient  maturity  to  assure  that  judicial  intervention  will  not 
hazard  unnecessary  disruption.  With  the  issuance  of  the  final  programmatic  EIS 
and  the  implementation  of  the  new  coal  leasing  policy,  this  claim  that  the  actions 
of  the  defendant  have  not  sufficiently  matured  is  impossible  to  accept.  The  issues 
raised  herein  are  ripe  for  decision."  427  U.S.  at  40(5  n.l.l. 

The  claim  that  the  actions  of  defendants  have  not  sufficiently  matured  is  im- 
possible to  accept.  The  issues  raised  herein  are  clearly  justiciable. 

O.  Duty  to  Comply  With  §  120  of  XEPA 

The  applicability  of  XEPA  is  not  an  issue  in  this  proceeding.  The  Interior  De- 
partment has  conceded  in  this  litigation,  as  well  as  in  recent  argument  before  the 
Supreme  Court,  that  it  was  indeed  required  to  prepare  the  Coal  Programmatic 
EIS  under  §  102(2)  (C)  of  XEPA. 

"Similarly  the  federal  petitioners  agreed  at  oral  argument  that  §  102(2)  (C) 
required  the  Coal  Programmatic  EIS  that  was  prepared  in  tandem  with  the  new 
national  coal  leasing  program  and  included  as  part  of  the  final  report  on  the 
proposal  for  adoption  of  that  program.  Tr.  of  Oral  Arg.  9.  Their  ad  mission  is  well 
made,  for  the  new  leasing  program  is  a  coherent  plan  of  national  scope  and  its 
adoption  surely  has  significant  environmental  consequences."  (Emphasis  sup- 
plied) Kleppe  v.  Sierra  Club,  supra,  at  400. 

In  view  of  this  concession,  it  is  not  necessary  to  make  the  threshold  determina- 
tion that  the  elements  which  trigger  the  requirement  of  an  EIS  are  present  under 
the  facts  of  this  case. 

H.  Adequacy  of  Compliance  With  §  102  of  XEPA 

Defendants,  on  the  merits,  contend  that  the  final  programmatic  EIS  issued 
September  19,  1975,  complies  with  the  requirements  of  XEPA.  We  examine  this 
contention  in  some  detail,  starting  off  with  the  language  of  the  statutory  provision. 

In  pertinent  part.  §  102  of  XEPA  provides  that  "to  the  fullest  extent  possible" 
all  agencies  of  the  Federal  Government  shall — 

(C)   include  in  every  recommendation  or  report  on  proposals  for  legislation 
and  other  major  Federal  actions  significantly  affecting  the  quality  of  the  human 
environment,  a  detailed  statement  by  the  responsible  official  on — 
(i)  the  environmental  impact  of  the  proposed  action, 


14  In  the  past.  Congress  has  specifically  mooted  pending  litigation  concerning:  the 
adequacy  Of  an  EIS.  During  the  Trans-Alaska  pipeline  controversy,  the  legislature  ex- 
empted  that  final   BIS  from  additional  judicial  review  hy  providing  that: 

"The  actions  taken  pursuant  to  this  title  which  relate  to  the  construction  and  comple- 
tion of  he  pipeline  system,  and  to  the  applications  filed  in  connection  therewith  necessary 
to  the  pipeline's  operation  at  fully  capacity,  as  described  In  the  Final  Environmental 
Impact  Statement  of  the  Department  of  the  Interior,  shall  be  taken  Without  further  action 
under  the  National  Environmental  Policy  Act  of  1969  .  .  ."  (Emphasis  added).  Trans- 
Alaska  Pipeline  Authorization  Act.  P.L.  '.»::  188,  5  20:i(d).  87  Stat.  r>7<!.  See  generally  Conf, 
Kep.  No.  it:;  !)24,  93d  Cong.,  1st  Sess.,  reprinted  in  [1973]  U.S.  Code  Cong.  &  Ad.  News 
2.129. 
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(ii)  any  adverse  environmental  effects  which  cannot  be  avoided  should  the 
proposal  be  implemented, 

(iii)  alternatives  to  the  proposed  action. 

liv)  the  relationship  between  local  short-term  uses  of  man's  environment 
and  the  maintenance  and  enhancement  of  long-term  productivity,  and 

(v)    any   irreversible  and  irretrievable  commitments  of  resources  which 
would  be  involved  in  the  proposed  action  should  it  be  implemented. 

A  few  observations  as  to  the  effect  of  the  statutory  obligations  and  our  func- 
tion as  a  reviewing  court  are  appropriate  at  this  point. 

This  provision  compels  all  federal  agencies  to  satisfy  its  requirements  absent 
clear  and  unavoidable  conflict  in  statutory  authority.  Flint  h'idgc  Dee.  Co.  v. 
Scenic  Rivers  ASs'n.,  426  U.S.  770.  788  (1976).  Section  102  duties  are  not  in- 
herently flexible.  They  must  be  complied  with  "to  the  fullest  extent."  Calvert 
Cliffs'  Coordinating  Committee.  Inc.  v.  United  States  Atomic  Energy  Commission 
449  P.2d  11<>9.  1115  (D.O.  Cir.  1971).  This  is  a  '-high  standard  .' .  .  which  must 
be  rigorously  enforced  by  the  reviewing  Courts."  Id. 

In  performing  its  function  of  review,  '-[tjhe  Court's  task  is  to  determine 
whether  the  EIS  was  compiled  with  objective  good  faith  and  whether  the  result- 
ing statement,  would  permit  a  decisionmaker  to  fully  consider  and  balance  the 
environmental  factors."  Concerned  About  Trident  et  al.  v.  Rumsfeld  et  al  555 
F.2d  817,  827  (D.C.  Cir.  1976). 

Our  review  is  also  subject  to  certain  limitations.  As  the  Supreme  Court  recently 
pointed  out : 

''Neither  the  statute  nor  its  legislative  history  contemplates  that  a  court 
should  substitute  its  judgment  for  that  of  the  agency  as  to  the  environmental 
consequences  of  its  actions  (Citation  omitted).  The  only  role  for  a  court  is  to 
insure  that  the  agency  has  taken  a  "hard  look'  at  environmental  consequences; 
it  cannot  •interject  itself  within  the  area  of  discretion  of  the  executive  as  to  the 
choice  of  the  action  to  be  taken.'  "  Kleppe  v.  sierra  Club,  supra,  at  410  n.  21. 

The  determination  as  to  whether,  when,  and  how  to  lease  more  federal  coal 
remains  largely  within  the  Secretary's  discretion.  Our  sole  obligation  in  this: 
action  is  to  ascertain  whether  the  linal  programmatic  EIS  tiled  herein  has  satis- 
fied the  statutory  criteria  of  NEPA. 

Although  XEPA  merely  requires  an  agency  to  file  a  final  impact  statement,  42 
U.S.C.  §  102(2)  (C),  the  CEQ  has  severed  the  process  into  two  parts,  requiring 
a  Draft  Environmental  Impact  Statement  (DEIS)  and  a  Final  Environmental 
Impact  Statement  (ETS).  Council  on  Environmental  Quality  Guidelines,  40- 
C.F.R.  §  1500.7(a)    (1975). 

With  regard  to  the  DEIS,  the  Guidelines  state: 

Each  environmental  impact  statement  shall  be  prepared  and  circulated  in  draft 
form  for  comment  in  accordance  with  the  provisions  of  these  guidelines.  The 
draft  statement  must  fulfill  and  satisfy  to  the  fullest  extent  possible  at  the  time 
the  draft  is  prepared  the  requirements  established  for  a  final  statement  by  section 
102(2)  (C).  (Emphasis  added).  40  C.F.R.  §  1500.7  (1975). 

Although  courts  have  construed  the  legal  status  of  these  regulations  as  ad- 
visory and  nor  entitled  to  binding  effect.  Hiram  Clark  Civic  Club.  fne.  v.  Li/un. 
476  P,2d  421.  424  (5th  Cir.  197").  it  is  important  to  note  when  considering  their 
weight  that  the  President  delegated  the  authority  to  the  CEQ  to  issue  these 
guidelines  as  to  the  manner  of  agency  compliance  with  section  102  of  XEPA. 
Exec.  Order  No.  11514.  3  C.F.R.  1966-70  Comp.  P.  902.  P.oth  the  Department  of 
the  Interior  and  the  BLM  have  promulgated  regulations  specifically  governing 
the  preparation  of  the  draft  statements.1"  In  our  view,  neither  the  DEIS  nor  the 
Final  Programmatic  EIS  complies  with  these  regulations.  As  has  been  previously 
set  forth  (pp.  5-6  supra)  the  DETS  when  released  in  May  1974  was  the  object 
of  heavy  criticism  from  various  federal  agencies,  environmental  groups,  repre- 
sentatives of  the  coal  industry,  and  even  employees  of  the  Interior  Department 
(such  as  former  Assistant  Secretary  Hughes).    (PI.  Ex.  2,  at  9-21,  9-92). 


147 

The  commentary  critical  of  the  DEIS  was  directed  more  recurrently  toward. 
inter  alia, 

(a)  the  inadequacy  of  the  Department's  explanation  of  the  EMARS 
program,  and 

id)  the  paucity  of  alternatives  to  the  proposed  leasing  policy  (i.e.,  the 
Department's  insufficient  showing  that  the  institution  of  a  national  coal 
leasing  program  was  even  necessary). 

We  helieve  these  comments  to  be  ecpially  applicable  to  tlie  Final  ETS  inasmuch 
as  there  have  been  no  significant  remedial  changes  in  the  above  two  areas  nor 
in  numerous  other  sections  of  the  statements. 

( a  )  The  EMARS  System. 

The  EMARS  system,  which  is  the  '"heart"  of  the  new  national  coal  leasing 
policy,  is  set  out  in  only  four  of  the  Draft  Programmatic's  TOO  pages,  i  PI.  Ex. 
1,  at'l-la-I~4».lc 

In  the  Final  Programmatic  EIS,  although  the  length  of  the  EMARS  explana- 
tion had  increased  to  11  pages  (PI.  Ex.  2.  at  K-12 — 1-28).  the  original  Energy 
Minerals  Allocation  Recommendation  System  was  substantively  changed 
to  the  Energy  Minerals  Activity  Recommendation  System  without  the  proper 
explanation." 

This  important  amendment  substituted  a  procedure  of  industry  nominations, 
designed  to  provide  REM  with  data  as  to  the  location  and  quantity  of  coal  to 
be  leased,  for  the  original  allocation  system  in  which  federal  agencies  related 
inventoried  Federal  coal  resources  to  national  projections  of  coal-derived  energy 
needs.18  While  it  is  outside  the  scope  of  our  review  to  consider  the  respective 
merits  of  the  two  programs,  we  believe  that  this  amendment  constitutes  a  sig- 
nificant departure  from  the  first  EMARS  system  and.  hence,  a  detailed  compara- 
tive explanation  would  be  required  under  NEPA.  This  was  not  provided.  It  is 
not  difficult  to  conclude  that  neither  the  distinction  between  these  two  programs, 
nor  the  potential  ramifications  thereof,  were  adequately  considered  in  the  Final 
EIS.  Nor  was  the  public  afforded  an  opportunity  to  comment  upon  this  substani  ial 
modification. 

This  lack  of  detailed  exploration  in  the  Final  Programmatic  EIS  contravenes 

(1)  the  purpose  of  XEPA  as  "an  environmental   full   disclosure   law."    Monroe 
County  Conservation   Council  v.   Volpe,  472  F.2d  693,  0i>7    (2d  Cir.  1972),  and 

(2)  the  statutory  requirement  of  inter-agency  and  public  consultation  prior  to 
the  release  of  a  Final  Impact  Statement.  42  U.S.C.  S  4332(C). 

We  hold  the  Final  EIS  to  be  inadequate  with  regard  to  the  section  concerning 
EMARS.  To  comply  reasonably  and  in  <;<>od  faith  with  section  102  of  XEPA.  the 
Department  of  the  Interior  must  expand  its  FMARS  explanation  through  the 
issuance  of  a  supplemental  draft  programmatic  statement  consistent  with  the 
( >rder  attached  hereto. 

(b)  Lack  of  alternatives  to  the  present  policy. 

With  regard  to  the  alleged  inadequate  explication  of  alternatives,  it  is  well 
settled  that  XEPA  requires  an  exploration  of  all  reasonable  alternatives.  Natural 
Resources  Defense  Council.  Inc.  v.  Morton,  4.".8  F.2d  Sl»7.  s.",7  (D.C.  Cir.  1972). 
At  the  same  time,  the  statute  does  not  impose  an  obligation  to  consider  every 
remote  possibility.  Natural  Resources  Defense  council,  inc.  v.  Callaway,  52-i  P.2d 
7!>.  '.i.".  (2d  (Mr.  1975).  What  is  required  is  information  sufficient  to  permit  a 
reasoned  cboice  of  alternatives.  Natural  Resources  Defense  Council.  Inc.  v. 
Morton,  supra,  at  SMC*. 

Two  types:  of  alternatives  emerge  in  the  factual  context  of  this  case  and  should 
be   considered.    The   first   is    whether   a    new    program    sbonbl    be    undertaken    at 


Ui  In  light  of  the  statutory  policy  that  ;m  Unpad  statement  Bhould  be  available  for 
Informed  public  commentary  prior  to  its  final  release,  the  EPA  observed: 

The  (.Draft)  impact  statement  presents  no  detailed  description  of  EMARS  thai  permits 
readers   to   make  an   Informed   judgment   of  its  ability   to  evaluate  ami   Integrate  critical 

policy  factors."    (PI.   K\.  2.  at    9    L'4  I . 

17  The  Final   Statement   merely  indicated  "the  description  of  the  proposed   EMARS  process 

lias  been  rewritten  and  expanded  to  reflect  comments  and  suggestions  received."  i  PI    V-    -> 
at    8). 

,v  In  its  recenl  report  to  Congress  on  the  final  coal  Leasing  proposal  the  &A0  mad,,  the 
following  critical  comment  concerning  the  second  EMARS  system  : 

"Interior  indicates  that  specifying  exact  demands  on  federal  Coal  is  impossible  beyond 
-;i\  in-  that  greater  amounts  of  coal  are  anticipated  to  come  from  federal  lands.  While  e\a.t 
lonir-tcrm  demands  might  not  he  measurable  we  helieve  that  Interior  Bhould  have  reasonable 
goals  of  how  much  to  lease  and  when  to  lease  based  on  the  best  possible  estimates  of  bow 
much  coal  to  expect  from  developing  the  leases."  (PL  Ex.  L'7  at  11  i.  Such  data  is  not  pro 
vuled  in  the  final    EIS. 
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ail.  This  is  the  alternative  of  "no  action."  The  second  is,  if  such  a  program  is 
found  to  he  necessary,  what  type  of  system  should  be  utilized. 

Ahsent  from  the  Draft  Programmatic  EIS  was  any  mention  or  consideration 
of  the  first  alternative  of  "'no  action."  19  This  is  the  most  significant  alternative, 
since  only  an  adequate  explanation  for  its  rejection  can  provide  the  new  program 
with  its  very  rais(,u  d'etre.  The  detailed  consideration  of  "no  action,"  and  its 
thoughtful  rejection  by  the  Department,  would  have  laid  the  groundwork  for 
the  consequent  implementation  of  the  new  policy.  Yet  the  Draft  was  silent  on  this 
point.  Since  this  option  was  not  included  in  the  DEIS  and  since  a  second  draft 
was  not  issued  for  comment,  the  public  as  well  as  governmental  agencies  were 
deprived  of  their  statutory  right  to  comment  thereon.  42  U.S.C.  §  4332(C),  supra. 

The  Final  Statement  perfunctorily  devoted  a  few  paragraphs  to  the  "no  action" 
alternative.  (PI.  Ex.  2,  at  8-32).  Apparently,  the  Department  and  the  BLM 
believed  this  to  be  sufficient  to  fulfill  their  regulatory  obligations  which  specif- 
ically require  the  consideration  of  the  "no  action"  alternative.20  It  appears, 
however,  that  the  Department's  treatment  of  this  alternative  is  sufficient  neither 
under  the  statute  nor  under  the  regulations. 

Defendants'  position  in  support  of  the  program,  i.e.,  that  because  federal  coal 
production  is  rapidly  increasing  more  federal  coal  must  be  leased,  is  countered  by 
the  plaintiffs'  response  that  the  argument  ignores  the  magnitude  of  the  amount  of 
coal  currently  under  lease. 

Plaintiffs  cite  the  BLM  coal  reserve  statistics  which  reveal  that  approximately 
26  billion  tons  of  potentially  recoverable  Federal  coal  are  presently  under 
lease.  (PI.  Ex.  2,  at  1-84).  At  the  estimated  198,1  rate  of  Federal  coal  production 
(320  million  tons  per  annum)  plaintiffs  state  that  these  outstanding  leases  would 
provide  enough  coal  for  the  next  121  years.21  (Id.  at  1-84,  Table  1-28). 

As  is  noted  previously,  coal  mined  on  Federal  lands  constitutes  only  3  percent 
of  all  coal  mined  in  the  United  States.  Even  with  a  significant  increase  in  produc- 
tion, the  BLM  figures  reveal  that  the  amount  of  Federal  coal  currently  under 
lease  could  satisfy  such  a  demand  for  many  decades.  Therefore,  an  anticipated 
18-month  delay  in  the  issuance  of  major  new  leases,  caused  by  the  issuance  of  the 
injunction  sought  by  plaintiffs,  (Turcott  Aff.  ^  17),  would  in  our  judgment  have 
no  significant  effect  upon  the  availability  of  coal  in  the  United  States. 

In  light  of  these  statistics,  the  threshold  question  as  to  whether  the  proposed 
policy  is  even  necessary  should  have  been  addressed  and  considered  in  depth. 
The  cursory  treatment  of  the  "no  action"  alternative  provided  in  the  Final  EIS 
does  not  satisfy  the  statutory  mandate  of  §  102(C)  of  XEPA.  See  Calvert  Cliffs'. 
supra,  at  1114.  The  Department  did  not  take  a  "hard  look"  at  this  policy  option 
during  its  decisionmaking  process.  The  Department  must  therefore  also  consider 
the  "no  action"  alternative  in  a  supplemental  draft  statement  to  be  issued  con- 
sistent with  the  Order  attached  hereto. 

While  we  have  focused  specifically  upon  two  deficiencies,  our  criticism  is  not 
confined  to  those  areas.  Numerous  other  aspects  of  the  Final  EIS  were  the 
topic  of  agency  and  public  criticism.  These  areas,  such  as  lack  of  administrative 
alternatives  to  the  program  and  the  failure  to  relate  the  new  program  to  coal 
already  under  lease,  shall  also  be  reconsidered  by  the  Department  in  the  supple- 
mental Draft  Statement. 

To  conclude,  the  environmental  consequences  of  any  national  coal  leasing 
program  cannot  be  gainsaid  and  require  no  elaboration.  The  program  under  con- 
sideration was  the  result  of  a  decision  apparently  made  long  before  and  apart 
from  the  preparation  of  the  Draft  EIS.  Because  of  its  inadequacy,  both  govern- 
ment agencies  and  the  public  were  deprived  of  a  meaningful  opportunity  to 
comment.  The  Final  EIS  suffers  from  similar  inadequacies  as  well  as  the  fact 


1('  Since  the  short-term  leasing  policy,  supra,  was  In  effort  when  the  new  leasing  program 
was  adopted,  the  effect  of  accepting  the  "no  action"  alternative  would  merely  have  heen  to 
retain   tlie  short-term   policv. 

»BLM  Manual  §  1702.220(8).  37  Federal  Register  ir.018  (1072)  :  Department  of  the 
Interior  Manual  Part  516,  oh.  2.  §  (1.0(8).  36  Federal  Register  19345  (1071). 

21  With  regard  to  this  issue,  the  (JAO  report,  suvrn,  stated  : 

"Presently,  the  national  coal  production  goal  is  1.2  hillion  tons  a  year  by  1086  which 
was  set  by  the  President  in  ids  energy  message  of  January  107.".  It  should  be  clear  (1) 
What  portion  of  the  projected  1.2  billion  tons  will  hare  to  come  from  federally  owned  coal 
lauds  and  (2)  whether  Federal  coal  reserves  now  under  lease  or  committed  to  preference 
right  lea  Beholden  can  satisfy  this  need.  -As  of  February  107.  Interior  did  not  have  the 
answers  to  these  questions.  Consequently,  Interior  does  not  have  an  adequate  basis  for 
determining  whether  additional  coal  is  needed  and.  if  so,  how  much  coal  should  be  leased 
to  meet  national  production  goals."  (PI.  Ex.  27.  at  10). 
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that  its  finality  prevented  comment  even  though  the  original  EMARS,  the  core 
of  the  program,  had  been  drastically  changed.  The  undisputed  facts  show  a  clear 
violation  of  the  letter  and  purpose  of  NEPA. 
/.  The  Appropriateness  of  Injunctive  Relief 

Defendants  state  that  the  issuance  of  an  injunction  prohibiting  the  continua- 
tion of  the  new  coal  leasing  policy  will  substantially  inhibit  the  development 
<»f  long-range  national  energy  planning.  We  can  find  no  evidence  in  the  record 
to  support  this  allegation. 

The  criticisms  of  the  new  leasing  policy  submitted  by  various  government 
agencies  directly  concerned  with  the  formulation  of  national  euergy  policy,  such 
as  the  Atomic  Energy  Commission,  do  not  allege  countervailing  circumstances 
such  as  the  existence  or  anticipation  of  a  national  coal  shortage  which  would 
be  exacerbated  by  the  temporary  suspension  of  the  new  leasing  program.  In  fact, 
the  Commission  suggested  major  revisions  in  the  proposal  before  Federal  coal 
lands  should  be  reopened  for  leasing.  (PL  Ex.  2,  at  9-39). 

Defendants  further  argue  that  regardless  of  the  outcome  of  the  issue  of  the 
adequacy  of  the  Final  BIS,  they  may  issue  leases  if  a  separate  impact  statement 
has  been  prepared  for  each  proposed  lease  when  required  by  NEPA.  As  an  initial 
proposition  in  a  different  factual  setting,  this  may  be  true.  We  are  not  concerned 
with  individual  leases  but  rather  the  formulation  of  a  national  coal  leasing 
policy.  If  regional  or  site-specific  EIS's  are  permitted  to  act  as  curative  of 
programmatic  deficiencies  and  as  a  substitute  for  a  Final  EIS.  the  policy  of 
long-range  environmental  planning  would  be  defeated."  Thus,  the  filling  of 
separate  site-specific  EIS's  are  not  a  substitute  for  an  adequate  final  program- 
matic EIS. 

Most  recently,  defendants  assert  that  this  case  is  now  moot  because  of  a  chnnge 
in  position  arising  from  the  President's  Environmental  Message  to  Congress  of 
May  23.  1977,  directing  that  Federal  coal  lands  be  managed  in  an  environmentally 
sound  manner.  Defendants  indicate  that  they  will  comply  with  XEPA  before 
adopting  new  policies  and  procedures  in  accordance  with  the  President's  direc- 
tive. Federal  Defendant's  Memorandum  in  Response  to  the  Court's  July  5,  1977 
Request.  As  plaintiffs  properly  point  out.  defendants'  revised  short-term  leasing 
criteria  will  permit  extensive  new  Federal  leasing  on  a  large  scale  during  the 
review  and  revision  of  the  present  national  coal  leasing  progrm.  Plaintiffs' 
Reply  to  Federal  Defendants'  Memorandum  in  Response  to  the  Court's  July  5, 
1977  Request.  The  issues  presented  herein  are  not  moot. 

This  Circuit  has  recently  held  that  when  an  action  is  undertaken  which  violates 
NEPA,  there  is  a  presumption  that  injunctive  relief  should  be  granted  against 
the  continuation  of  the  action  until  the  agency  complies  with  the  statute.  Realty 
Income  Trust  v.  Eckerd,  Xo.  76-1062,  slip  op.  at  17  (D.C.  Cir.  June  29.  1!>77)  : 
see  Jones  v.  District  of  Columbia  Redevelopment  Land  Agency,  499  F.2d  502,  513 
(D.C.  Cir.  1974).  In  this  action  the  Interior  Department  has  clearly  violated 
NEPA  by  its  release  of  an  inadequate  programmatic  impact  statement.  The  Final 
EIS  was  not  prepared  with  objective  good  faith  nor  would  it  permit  a  decision- 
maker to  fully  consider  and  properly  balance  the  environmental  factors.  Con- 
cerned About  Trident  et  al.  v.  Rumsfeld  et  ul.,  .supra,  at  S27. 

The  irreparable  injury  to  the  environment  which  would  be  caused  were  the 
new  national  coal  leasing  policy  to  continue  is  clear.  The  plaintiffs  have  satisfied 
the  requirements  for  Injunctive  relief. 

There  are  not  material  issues  of  fact  in  dispute  and  plaintiff  is  entitled  to 
judgment  as  a  matter  of  law. 

An  Order  consistent  with  the  foregoing  has  been  issued  this  day. 

September  27,  1977. 

JOHN   II.  Pratt. 
U.S.   District  Judge. 

22  Defendants  also  nrgue  that  "preference  right"  lease  applications  are  to  be  considered 
on    an    "ad    hoc"    basis   and    hence   outside    the   purview   of   the    National    Leasing    Program. 

Therefore,   defendants  state  that   such  leasing  should  not  be  subject  to  any  court  order 

relating  to  the  National  Leasing  Program.  We  disagree.  After  careful  review  of  the  record 
we  have  determined   that   when   the  Final  Programmatic  EIS  was  released,  "preference 

riv'ht"  leases  were  consistently  referred  to  as  a  part  of  the  National  Program  (PL  Ex.  2, 
summary  r  2,  ||  l  BO.  8  29,  B  32).  There  is  no  evidence  In  the  Final  Statement  or  any 
facts  offered  by  defendants  which  would  lead  us  to  conclude  that  the  "preference  right" 
applications  were  outside  the  ambit  of  the  Program.  For  the  purposes  of  this  injunction 
and  compliance  with  NEPA,  "preference  right  leasing  will  also  be  enjoined  until  the 
Programmatic  EIS  deficiencies  are  remedied. 


KRULITZ  DECISION  (THE  EFFECT  OF  MINING  CLAIMS  ON  SECRE- 
TARIAL AUTHORITY  TO  ISSUE  PROSPECTING  PERMITS  FOR  COAL 
AND  PHOSPHATE) 

U.S.  Department  of  the  Interior. 

Bureau  of  Land  Management. 
Washington,  D.C.,  August  IS.  1977. 
Instruction  Memorandum  No,  77-410. 

Subject :  Effect  of  Mining  Claims  on  Issues  Prospecting  Permits  for  Coal  and 
Phosphate  (M-36893). 
Enclosed  is  Solicitor's  Opinion  M-36883  (August  2.  11)77)  on  "The  effect  of  min- 
ing claims  on   Secretarial  authority   to  issue  prospecting  permits  for  coal  and 
phosphate."  Also  enclosed  is  the  Department's  press  release  on  the  Opinion. 
Your  instructions  are  : 

A.    EXISTING      PERMITS 

1.  Issue  a  notice  by  certified  mail  to  each  holder  of  (1)  an  outstanding  prospect- 
ing permit  for  coal  and  phosphate  and  (2)  pending  preference  right  lease  appli- 
cations for  coal  and  phosphate,  requiring  them  submit  to  you  at  their  expense,  a 
certified  abstract  from  a  qualified  abstractor  as  to  the  presence  of  any  mining 
claims  ( located  prior  to  the  date  of  issuance  of  the  permit)  embracing  ail  or  part 
of  the  public  land  area  they  have  under  permit.  No  right  of  appeal  shall  attach 
to  this  notice. 

2.  Such  ;i  report  should  lie  submitted  to  you  no  later  than  120  days  of  the  date  of 
your  notice. 

.'{.  At  this  time.  BLM  personnel  shall  not  conduct  any  held  survey  to  identify 
any  mining  claims  on  the  permit  areas. 

4.  At  this  time.  BLM  personnel  shall  not  check  any  county  records  as  to  the 
existence  of  any  mining  claims  filed  prior  to  the  issuance  of  any  previous  coal 
or  phosphate  permits. 

5.  Further  instructions  on  what  to  do  with  the  abstract  will  be  forthcoming. 

B.  FUTURE  PERMIT  APPLICATIONS 

1.  For  all  future  phosphate  prospecting  permit  applications  BLM  personnel 
will  check  county  and  BLM  records  to  detect  if  any  prior  mining  claims  cover 
any  part  of  tbe  area  under  permit  application.  Any  area  containing  a  prima  facie 
valid  mining  claim  land  thus  not  an  'unclaimed"  area)  will  be  automatically  ex- 
clnd  d  from  consideration  in  the  permit  application.  Prima  facie,  as  used  here,  re- 
lates only  to  information  contained  in  the  records.  It  does  not  relate  to  "validity" 
(discovery  of  a  valuable  mineral  deposit)  of  the  mining  claim.  Defective  re- 
cordings or  location  of  claims,  land  contained  in  a  withdrawn  area,  etc.,  are  the 
types  of  information  that  would  relate  to  whether  a  claim  was  prima  facie  valid. 

George  L.  Turcott,  Acting. 

[2  Enclosures.] 

Enclosure  1 — Department's  Press  Release  on  the  Opinion. 
Enclosure  2— Solicitor's  opinion  M-36893  (Augusl  2.  1077). 

Department  of  the  Interior  News  Release 

in  !!  BIOB  OPINION  won. I)  INVALIDATE  COAL  AND  PHOSPHATE.  PREFERENCE  RIGHT  I.I   LSI 

APPLIC4  riONfi 

The  Department  of  the  interior  announced  today  that  prospecting  permits 

for  coal  and  phosphate  under  the  Mineral  Leasing  Act  of  1920  are  invalid  in  areas 
covered  by  prior  mining  claims. 

:  150) 
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In  a  formal  legal  opinion  released  today,  the  Departments  Solicitor,  Leo  M. 
Krulitz,  concluded  that  the  Mineral  Leasing  Act  authorizes  the  issuance  of  coal 
and  phosphate  permits  only  in  '•unclaimed  areas." 

.  "If  permits  have  been  issued  for  areas  covered  by  mining  claims  under  the 
Mining  Act  of  1872.  they  are  invalid  as  to  those  areas."  Krulitz  >aid. 

Krulitz'  ruling  does  not  affect  non-competitive  preference  right  leases  already 
issued.  However,  the  opinion  could  invalidate,  in  part,  many  of  the  183  pending 
preference  right  lease  applications  covering  466.000  acres  and  9  billion  tons  of 
coal,  and  40  preference  right  lease  applications  covering  35,000  acres  and  130 
million  tons  of  phosphate.  What  impact  the  ruling  will  have  on  these  pending 
applications  depends  on  a  case-by-case  review,  Krulitz  said. 

Holders  of  prospecting  permits  for  coal  and  phosphate  are  entitled  to  non- 
competitive leases  if  they  find  commercial  quantities  of  coal  or  valuable  deposits 
of  phosphate,  The  Solicitor  noted  that  Congress  has  narrowly  defined  the  situa- 
tion where  non-competitive  leases  are  proper. 

Krulitz  said.  ''Congress  has  in  effect  told  us  that  prospecting  permits  for  these 
two  minerals  should  he  issued  only  where  little  information  about  mineral  values 
is  available — where  prospecting  is  truly  called  for.  Areas  covered  by  mining 
claims  already  have  been  explored.  Congress  did  not  intend  to  authorize  the  is- 
suance of  prospecting  permits  for  coal  and  phosphate — and  ultimately,  non- 
•  competitive  leases — in  areas  that  already  have  been  explored."' 

The  Solicitor  slated  that  the  opinion  should  not  delay  development  of  coal  and 
phosphate  resources.  "What  the  ruling  means."  Krulitz  said,  "is  that  if  coal  or 
phosphate  exists  in  areas  where  there  are  prior  mining  claims,  a  non-competitive 
lease  cannot  be  issued.  Any  leasing  would  have  to  be  done  on  a  competitive 
basis." 

Krulitz  emphasized  that  when  mineral  deposits  are  leased  competitively,  the 
U.S.  Treasury  can  benefit  significantly  from  the  cash  bonuses  paid  by  successful 
bidders  for  the  right  to  develop  leases.  No  cash  bonuses  are  received  from  non- 
competitive leases. 

Most  of  the  pending  preference  right  lease  applications  for  coal  are  in  the 
Rocky  Mountain  and  Great  Plains  states,  The  phosphate  preference  right  lease 
applications  include  lands  in  the  Los  Padres  National  Forest  in  California. 

Kurlitz's  opinion  involves  the  two  basic  laws  governing  the  exploration  and 
development  of  public  lands— the  Mining  Law  of  1872  and  the  Mineral  Leasing 
Act  of  1920. 

The  Mining  Law  allows  a  prospector  to  explore  any  Federal  lands  which  are 
open  to  development.  Included  under  this  1872  law  are  the  so-called  •hard- 
rocks" — copper,  lead,  uranium,  gold,  silver,  nickel,  iron  and  zinc.  Upon  discovery 
of  a  mineral,  a  prospector  is  entitled  to  a  mining  claim,  which  he  hies  in  a  county 
recorder's  office. 

The  Mineral  Leasing  Act  of  1020  applies  to  the  so-called  "leasable"  minerals — 
coal.  oil.  oil  shale,  phosphate,  sodium,  potash  and  sulphur.  The  act  established 
procedures  for  the  issuance  of  prospecting  permits  and  for  obtaining  competitive 
and  non-competitive  preference  right  leases.  The  holder  of  a  prospecting  permit 
lor  coal  or  phosphate,  for  example,  would  be  entitled  to  a  non-competitive  lease 
if  he  were  to  find  coal  in  commercial  quantities  or  valuable  deposits  of  phosphate 
in  nu\  ••unclaimed,  undeveloped"  area.  However,  the  legislative  history  of  the 
Minerals  Leasing  Act  did  not  explain  the  meaning  of  "unclaimed  and 
undeveloped." 

The  Solicitor  also  emphasized  that  fhe  decision  does  not  totally  invalidate 
existing  prospecting  permits  which  include  areas  already  covered  by  mining 
claims,  ft  merely  invalidates  those  pottions of  such  permits  covered  by  such  min- 
ing claims.  The  permits  remain  totally  valid  for  unclaimed  lands  and  the  De- 
partment will  continue  to  process  preference  righl  lease  applications  based  on  the 
valid  portions  of  these  permits.  Lease  applicants  will  be  required  to  submit  ab- 
stracts of  title  which  identify  prior  or  existing  mining  claims  in  the  area  covered 
by  the  prospecting  permits. 

The  opinion  announced  today  has  future  applicability  only  for  phosphate  since 
Congress  Inst  year  repealed  that  section  of  the  Mineral  Leasing  Act  authorizing 
the  issuance  of  new  coal  prospecting  permits. 

Copies  of  the   Solicitor's  opinion    (M   36893)    are  available  from  the  Office  of 
Public  Affairs.  Departmenl  of  the  Interior.  L8th  and  C  Streets  X.W..  Washington 
D.C.  20240.  Telephone  202  343  3171. 
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The  Effect  of  Mixing  Claims  ox  Secretarial  Authority  to  Issue  Prospecting 
Permits  for  Coal  and  Phosphate 

Coal  leases  and  permits,  generally 

A  prospecting  permit  for  coal  cannot  be  issued  for  land  subject  to  a  claim.  If 
a  prospecting  permit  for  coal  purports  to  cover  land  subject  to  a  mining  claim, 
it  is  invalid  as  to  that  land.  Consequently,  in  demonstrating  a  discovery  of  coal 
in  commercial  quantities  in  land  subject  to  a  prospecting  permit,  the  permittee 
must  exclude  coal  in  land  covered  by  a  mining  claim. 

Phosphate  leases  and  permits 

A  prospecting  permit  for  phosphate  cannot  be  issued  for  land  subject  to  a 
claim.  If  a  prospecting  permit  for  phosphate  purports  to  cover  land  subject  to 
a  mining  claim,  it  is  invalid  as  to  that  land.  Consequently,  in  demonstrating 
a  discovery  of  a  valuable  deposit  of  phosphate  in  land  subject  to  a  prospecting 
permit,  the  permittee  must  exclude  any  phosphate  in  land  covered  by  a  mining 
claim. 

Multiple  Mineral  Development  Act  generally 

The  Multiple  Mineral  Development  Act  did  not  amend  the  Mineral  Leasing 
Act  to  authorize  the  issuance  of  prospecting  permits  for  coal  which  cover  lands 
subject  to  mining  claims. 

U.S.  Department  of  the  Interior, 

Office  of  the  Solicitor, 
Washington,  D.C.,  August  2,  1977. 
Memorandum  to:  Secretary. 
From  :  Solicitor. 

Subject :  The  Effect  of  Mining  Claims  on  Secretarial  Authority  to  Issue  Pros- 
pecting Permits  for  Coal  and  Phosphate. 

Questions  presented 

Section  9(b)  of  the  Mineral  Leasing  Act  of  1920  states  : 

"Where  prospecting  or  exploratory  work  is  necessary  to  determine  the  exist- 
ence or  workability  of  phosphate  deposits  in  any  unelaimed,  undeveloped  area, 
the  Secretary  of  the  Interior  is  authorized  to  issue  ...  a  prospecting  permit." 
(Emphasis  added)  30  U.S.C.  §  211(b).  Almost  identical  language  was  found  in 
Section  2(b),  30  U.S.C  §  201(b),  prior  to  its  amendment  by  Section  4  of  the  Fed- 
eral Coal  Leasing  Amendments  Act  of  1975,  90  Stat.  1085.  I  have  been  asked  to 
determine  what  effect  the  emphasized  language  has  on  the  Secretary's  authority 
to  issue  prospecting  permits  for  those  two  minerals  on  lands  subject  to  mining 
claims  located  under  the  Mining  Law  of  1872.  30  U.S.C.  §  21-54  (1970). 

In  a  memorandum  dated  January  19,  1977,  then  Deputy  Solicitor  Garner  con- 
cluded that  lands  included  in  an  unpatented  mining  claim  cannot  be  made  sub- 
ject to  a  prospecting  i>erniit  for  phosphate  or  coal.  The  opinion  stated  that  a  coal 
or  phosphate  permit  which  included  land  embraced  in  a  mining  claim  was  a 
nullity  with  resi>ect  to  that  land,  and  any  discovery  on  that  land  could  not  sup- 
port the  issuance  of  a  non-competitive  lease.  This  memorandum  was  not  fully 
published. 

Because  of  the  importance  of  the  question,  I  have  reexamined  the  matter  and 
agree  with  the  conclusion  of  the  memorandum. 

Summary  of  Opinion 

In  1920,  Congress  established  a  limitation  on  the  issuance  of  coal  prospecting 
permits  to  "unelaimed"  areas.  It  tailed  to  repeal  that  limitation  in  the  Multiple 
Mineral  Development  Act  of  1954.  In  19(50.  Congress  enacted  an  amendment  con- 
taining an  identical  limitation  on  the  issuance  of  prospecting  permits  for  phos- 
phate. Consequently,  I  conclude  that  Congress  intended  permits  for  these  two 
minerals  to  be  limited  t©  "unclaimed"  areas.  This  precludes  the  issuance  of  valid 
coal  and  phosphate  prospecting  permits  in  tbose  areas  subject  to  an  unpatented 
mining  claim,  but  does  not  mean  that  previously  issued  prospecting  permits  which 
include  claimed  lands  are  invalid:  rather,  it  means  that  those  permits  are  ap- 
plicable only  to  those  lands  embraced  in  the  permits  which  were  "unclaimed"  ;it 
the  time  the  permits  were  issued. 
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I.  BACKGROUND PASSAGE  OF  MINERAL  LEASING  ACT 

Id  1920,  Congress  eDacted  legislation  prescribiDg  how  private  parties  could 
acquire  rights  to  federally-owDed  coal,  sodium,  oil  shale,  gas,  oil  and  phosphate,1 
which  made  a  radical  departure  from  the  prior  method  of  disposing  of  mineral 
resources  owned  in  the  United  States.  Prior  to  1920 — 

These  minerals  with  the  exception  of  coal  were  subject  to  location  under 
the  Mining  Law  of  1872,  30  U.S.C.  §21-54,  which  had  allowed  prospectors 
and  mining  operators,  without  the  prior  approval  of  the  Secretary  of  the 
Interior,  to  explore  for  mineral  resources  anywhere  on  the  public  lands : 

If  the  exploration  was  successful,  a  person  could  develop  the  minerals 
and  was  guaranteed  the  right  of  exclusive  possession  against  all  includ- 
ing the  United  States, 

He  could  also  become  the  owner  of  the  property  containing  the  min- 
erals by  filing  a  patent  application  and  paying  a  minimal  charge  for 
the  land. 
Coal  was  subject  to  purchase  under  the  coal  land  laws,  30  U.S.O.  §  71-77, 
either  through  application,  30  U.S.C.  §  71.  or  through  a  preference  entry 
earned  by  opening  and  improving  a  coal  mine.  30  U.S.C.  §  72.  See  generally, 
Regulations,  40  I.D.  131  (1917). 
In  1920.  legislation  authorized  the  Secretary  to  grant  prospecting  permits  for 
coal,  30  U.S.C1.  §  201(b)    (since  repeal  by  the  Federal  Coal  Leasing  Amendments 
Act  of  1975)  ;  oil  and  gas,  30  U.S.C.  §  221  (since  repealed)  :  and  sodium.  30  U.S.C. 
§  261.  Of  these  four  minerals,  only  the  coal  section  limited  the  Secretary  to  issu- 
ing permits  on  "unclaimed,  undeveloped"  areas.2  There  is  no  clear  explanation  in 
the  legislative  history  of  the  1920  Act  why  there  was  a  limitation  of  coal  pros- 
]»ecting  permits  to  "unclaimed"  areas.  The  bill  which  became  the  Mineral  Leasing 
Act  of  1920  did  not.  as  introduced,  permit  prospecting  permits  for  coal.  S.  2775. 
Gttth  Cong.,  1st  Sess.  A  section  authorizing  such  permits  was  added  in  committee 
without  extensive  discussion.  H.Rep.  No.  398,  House  Committee  on  Public  Lands, 
p.  13  (1919). 

Because  the  reason  for  including  the  "unclaimed"  limitation  is  not  explained 
in  the  legislative  history,  there  is  no  clear  expression  of  Congress'  motive.  It  is, 
however,  worth  noting  that  in  previous  deliberations  over  bills  to  create  a  min- 
eral leasing  system.  Congress  had  rejected  amendments  which  would  have  au- 
thorized prospecting  permits  for  coal.  The  reason  expressed  was  that  no  coal 
exploration  was  needed:  there  were  large  areas  of  the  public  lauds  where  coal 
was  known  to  exist:  "Twenty  million  acres  of  [public  land  withdrawn  as  valu- 
able for  coal]  has  been  classified  and  offered  for  sale  so  the  areas  of  coal  are 
known.  It  is  not  like  oil  and  other  unknown  minerals.  Xo  preliminary  permit  is 
here  necessary" — 51  Congressional  Record  at  15182  (1914)  (Remarks  of  Con- 
gressman Ferris). 

In  light  of  this  background,  the  addition  of  the  "unclaimed"  limitation  to 
the  bill  in  1919  was  presumably  to  ensure  that  coal  prospecting  permits  would 
never  be  granted  on  lands  that  had  been  explored  for  any  mineral.  Congress 
urobably  detennined.  in  other  words,  that  it  is  not  in  the  public  interest  for  per- 
sons to  obtain  prospecting  permits,  and  eventually  noncompetitive  leases,  for  coal 


1  In  1917.  Congress  had  removed  potassium  from  the  mining  laws,  and  introduced  a 
system  similar  to  that  tor  coal,  oil,  gas,  and  sodium  under  the  1920  Act.  In  1926,  Con- 
gress removed  sulphur  in  Louisiana  (and  later.  In  1032.  in  New  Mexico)  from  the  mining 
l;i\vs.  and  treated  it  similarly  to  those  minerals  that  were  Included  in  the  Mineral  Leasing 
Act.  .30  l.S.r.  §  271-270.  In  1927.  Congress  included  potassium  under  the  Mineral  Leasing 
Act.  30   I'.S.C.    tj  2K1-S7. 

2  Section  2(b)  was  amended  on  August  4,  1976  by  Section  4  of  the  Federal  Coal  Leasing 
Amendments  Act  ot  197.~>  (90  Stat.  ins:;.  1085),  and  no  longer  authorize  the  granting 
of  prospecting  permits  for  coal.  Although  the  Mineral  Leasing  Act.  as  amended  and  supple- 
mented, also  authorizes  the  Deportment  to  issue  prospecting  permits  for  solium,  sulphur. 
and  potassium.  30  C.S.C.  §§  201.  271.  281,  these  sections  do  not  use  the  words  "un- 
claimed, undeveloped."  However,  the  Bureau  of  Land  Management's  regulations,  as  thev 
were  recodified  in  1970.  state  that  prospecting  permits  will  he  granted  only  on  "unclaimed 
undeveloped"  lands.  43  CPR  3510.1    1. 
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in   areas  where,   under  mining  claims  or  through  other  mineral  development, 
knowledge  has  already  been  obtained  about  the  land's  potential  value  for  coal.3 

II.    THE    MEANING    OF    '"UNCLAIMED" 

The  Department  has  never  formally  defined  "unclaimed"  as  it  was  used  in 
80  U.S.C.  S  201(b).  The  Department  has.  however,  ruled  several  times  on  the 
meaning  of  the  phrase  "valid  claims."  which  is  used  in  §  37  of  the  Mineral  I^eas- 
iiiL:  Act  30  U.S.C.  $  193.  That  phrase,  the  Department  has  said,  includes  both 
claims  under  the  mining  laws  and  claims  under  the  coal  land  laws,  and  any  other 
claims  to  the  land  which  may  have  existed.  Oil  and  (his  Instructions,  47  I.D.  437 
(1920)  (Oil  and  gas  mining  claims  are  valid  claims  under  §37  of  the  Mineral 
Leasing  Act)  ;  John  B.  Forrester,  48  I.D.  188.  11)0  (1921)  (a  coal  land  claim  can 
be  valid  under  S  37.  as  are  other  types  of  claims  which  if  regularly  followed  up 
would  ripen  info  ownership  of  the  land)  ;  Aecord,  Southport  Land  &  Commercial 
Co.  v.  Udall,  371  F.2d  526  <  9th  Cir.  1967).  Based  on  these  decisions  "unclaimed" 
land  must  be  that  land  which  is  not  subject  to  a  valid  mining  claim,  coal  land 
claim,  or  any  other  claim  which  could  ripen  into  full  ownership  of  the  land. 

III.   EARLY  ADMINISTRATION  OF  MIXERAL  LEASIXG  ACT  :   MINING  CLAIMS  AND  MINERAL 

LEASES 

The  initial  regulations  of  the  Department  implementing  the  Mineral  Leasing 
Act  did  not  give  any  special  attention  to  the  •"unclaimed"  limitation  on  the  issu- 
ance of  coal  permits.  47  I.D.  489-512   (1920). 

In  fact,  the  Department  interpreted  the  Mineral  Leasing  Act  to  prohibit  the 
issuance  of  permits  and  leases  for  all  leasable  minerals  on  lands  subject  to  valid 
mining  claims. 

Although  this  result  was  not  expressly  dictated  by  the  Mineral  Leasing  Act 
(except  for  the  express  limitation  on  coal  prospecting  permits),  it  was  based  on 
the  principle  that  mineral  leases  and  mining  claims  were  incompatible.  For  ex- 
ample, since  the  Supreme  Court  had  ruled  in  Deffenback  v.  Uairk.  115  U.S.  401. 
-4(i<;  ( 1885  i.  that  the  Department  could  not  grant  less  than  full  title  to  a  mining 
claimant,  the  Department  decided  in  1924  that  a  mining  claim  could  not  be 
located  on  lands  subject  to  a  mineral  lease.  Joseph  E.  McClory,  50  I.D.  623,  626 
(1924). 

More  to  the  point  here,  the  Department  also  ruled  that  a  mineral  lease  or 
permit  could  not  be  issued  on  lands  subject  to  a  mining  claim.  In  Henry  W. 
Pollack,  48  I.D.  5  (.1021),  the  Department  ruled  that  a  subsisting  mining  loca- 
tion barred  the  issuance  of  a  prospecting  permit  under  the  Act  of  October  2,  1917. 
because  •'the  Land  Department  cannot,  with  propriety,  recognize  any  other 
disposition  or  appropriation  of  the  land  unless  and  until  it  has  been  shown  that 
the  mining  claim  lias  been  abandoned."'  48  L.D.  at  10.  Although  made  in  the 
context  of  the  Potassium  Act.  the  Pollack  ruling  was  equally  applicahle  to  the 
Mineral  Leasing  Act.  And  in  fact,  the  Department  later  ruled  leases  under  the 
1920  Act  eould  not  he  granted  for  lands  subject  to  valid  mining  claims.  Ohio  Oil 
Co.  v.  \Y.  F.  Kissinger  58  I.I).  753  (1944)  :  Marion.  F.  Jensen,  63  I.D.  71  (1956).* 
i  rom  1920  until  1054.  then,  the  Department  construed  its  authority  under  the 
Mineral  Leasing  (Act  and  the  Mining  Law.  to  preclude  the  issuance  of  a  mineral 
Lease  on  lands  suhject  lo  a  mining  claim,  and  vice- versa.  This  rule  applied  not 
only  lo  coal,  which  uniquely  contained  the  '•unclaimed,  undeveloped'"  language, 
hui   to  all  leasable  minerals."  As  the  Department  said  in  one  case,  "[TJhere  is 


explanation  is  further  supported  by  Congress1  limiting  the  issuance  of  coal  prospect- 
ermits  i<>  "undeveloped"  as  well  ;is  "unclaimed"  lands.  Just  as  when  land  has  been 
claimed  under  the  Mining  Art.  when  land  has  been  "developed"  for  its  mineral  value  under 
some  other  law.  knowledge  Of  its  potential  value  for  coal  has  probably  been  obtained.  By 
Inserting  this  limitation,  Congress  deemed  it  Improper  for  a  person  with  that  prior  knowl- 
ilned  tinder  another  <taiute  t<>  obtain  a  noncompetitive  lease.  Because  of  the  diffi- 
culty of  determining  whether  a  person  had  such  prior  knowledge,  ronfn-ess  made  the  pro- 
hibition a  blanket  one.  See,  e.g.,  Sinclair  Mines.  Inc..  A-27160  (Aug.  18,  1955)  (the 
Department  cannot  jrrant  a  prospecting  permit  for  lands  on  which  abandoned  mines  are 
presf 

4  The  rule  Involved  in  these  rases  Is  not  unique  to  the  Mineral  Leasing  Act.  The  Depart- 
ment had  long  bad  a  rule  that  Conflicting  entries  lor  the  same  land  could  not  be  pc- 
mited.  E.g.,  irthut  K.  Lee,  51  I.D.  119  (1925)  (no  mining  claims  can  be  located  on  classi- 
fied coal  lands  that  are  valuable  for  coal).  See  also,  Root  v.  Altman,  .14  I.D.  47  (1932),  and 
. -.-i-i  -  cited  in  'hat  decision. 

■"■  Prospecting  permits  for  phosphate  were  not  authorized  until  10(H).  See  pp.  0-10.  below. 
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no  record  in  the  land  office  of  lands  covered  by  mining  claims,  and  one  who  takes 
an  oil  and  gas  lease,  or  makes  any  entry  on  public  lands,  does  so  subject  to 
the  possibility  that  a  valid  mining  claim  exists  thereon."  Marion  F.  Jensen, 
supra  at  74.  Because  of  the  Department's  interpretation  of  the  Mineral  Leasing 
Act  as  it  applied  to  other  minerals,  there  was  no  occasion  prior  to  1954  to  spe- 
cially address  the  unique  limitation  on  coal  prospecting  permits  to  "unclaimed" 
land. 

IV.    ENACTMENT  OF  THE  MULTIPLE  MINERAL  DEVELOPMENT  ACT 

AVhen  the  demand  for  uranium,  oil  and  gas  rapidly  increased  after  World  War 
II,  the  conflicts  between  mineral  leases  and  mining  claimants  became  significant 
because  many  areas  that  were  potentially  valuable  for  uranium  were  also  valu- 
able for  oil  and  gas  leasing.  At  that  time  some  sixty  million  acres  of  land  were 
covered  by  oil  and  gas  leases.  These  lands  were  off-limits  to  location  for  uranium 
claims.  Nonetheless,  many  persons  located  mining  claims  on  them.  Congress 
temporarily  relieved  this  problem  in  19.j3  by  validating  a  limited  class  of  ille- 
gally located  cairns.  Act  of  August  12,  1953,  30  U.JS.C.  §>?  501-5U5. 

In  1954,  Congress  passed  the  Multiple  Mineral  Development  Act,  30  U.S.O. 
§§  521-531,  as  a  permanent  solution  to  this  problem.  The  purpose  of  that  legisla- 
tion was  to  eliminate  conflicts  between  those  claiming  under  the  Mineral  Leasing 
Act,  and  those  claiming  minerals  under  the  Mining  Law.  In  the  past,  these  con- 
flicts "prevented  mineral  development  of  the  same  tracts  of  public  lands  from 
going  forth  under  both  systems."  S.  Rep.  No.  1010,  s;3rd  Cong.,  2d  >Sess.  1  (1954). 

The  legislative  history  makes  clear  that,  although  the  language  of  the  stature 
was  general,  Congress  was  primarily  concerned  with  the  immediate  problem  of 
conflicts  between  uranium  and  oil  and  gas  development.  For  example,  Senate 
Report  No.  1010,  83rd  Congress,  2d  Session,  states  at  page  1  that : 

•'The  intent  of  the  bill  S.  3344  is  to  resolve  conflicts  between  the  mining  laws 
of  the  United  States  and  the  Mineral  Leasing  Act  which  have  prevented  mineral 
development  of  the  same  tracts  of  the  public  lands  from  going  forward  under 
both  systems.  Land  on  which  mineral  locations  have  been  made  under  the  Mineral 
Leasing  Act,  and  on  the  other  hand,  land  covered  by  an  oil  and  gas  lease  or  a 
permit  or  an  application  or  offer  for  the  same  under  the  Mineral  Leasing  Act  or 
known  to  be  valuable  for  oil  and  gas  or  other  Leasing  Act  minerals  could  not 
be  located  under  the  mining  laws. 

"S.  3314  would  permit  the  development  of  mineral  resources  of  the  public  lands, 
including  uranium,  to  go  forward  on  the  same  tracts  of  land  under  both  systems. 
It  would  thus  be  a  step  forward  in  the  development  of  the  natural  resources  of 
the  nation.  An  immediate  effect  would  be  the  opening  of  some  00  million  acres  of 
public  land,  now  under  oil  and  gas  leases,  to  location  for  uranium  and  other 
minerals.  At  the  same  time,  it  would  stimulate  oil  and  gas  development  on  the 
public  lands  by  authorizing  operations  for  leasable  minerals  on  lands  open  to 
location  under  the  mining  laws,  and  by  establishing  a  means  for  determining 
the  validity  of  any  rights  claimed  for  Leasing  Act  minerals  under  patents  and 
mining  claims  located  prior  to  the  effective  date  of  this  Act. 

The  Multiple  Mineral  Development  Act  did  not  expressly  repeal  the  unique 
prohibition  against  tbe  issuance  of  coal  prospecting  permits  in  areas  subject  to 
mining  claims.  Indeed,  there  is  no  indication  that  either  the  Douse  or  the  Senate 
addressed  the  question  of  the  effect  of  the  Multiple  Mineral  Development  Act  on 
the  Department's  authority  to  issue  coal  prospecting  permits.  Except  for  the 
fact  that  the  language  of  the  1954  Act  does  not  expressly  exclude  coal  prospect- 
ing permits  from  its  ambit — that  is,  it  is  generally  phrased  to  cover  all  min- 
erals fi — there  is  nothing  to  indicate  that  Congress  intended  in  1954  to  repeal  the 
Special  limitation  on  coal  prospecting  permits.  In  particular,  there  is  no  indica- 
tion that  Congress  determined  that  the  presumed  reason  for  originally  including 
tbe  limitation — the  prevention  of  unfair  advantage  against  the  United  states 
because  of  knowledge  of  coal  lands  gained  by  prospecting  for  non-leasable  min- 
erals— had  disappeared  with  the  passage  of  time. 


•There  is  mention  in  some  of  ilio  testimony  in  Committee  hearings  on  the  in.~4  Act  that 
the  Act  would  apply  to  coal  lenses.  See.  e.g..  Hearings  before  the  Subcommittee  or  Public 
I. amis.  Committee  on  Interior  and  Insular  Affairs.  United  States  Senate,  mi  S.  :,,.,>,4! 
Con-..  2d  Sesa..  I'.  40  (May  IS.  1954)  (Testimony  of  Clair  M.  Senior,  private  attorney). 
ii  fa  undisputed  that  the  iftf>4  Act  applies  to  competitive  coal  leases;  the  onlv  question 
here  is  whether  it  also  applies  to  COal  prospecting  permits.  There  is  no  mention  in  the 
tive  history  of  that  narrower  issue. 
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Repeals  by  implication  are  generally  not  favored :  Morton  v.  Mancari,  417  U.S. 
535,  549-51  (1974)  ;  United  States  v.  Greathousc,  166  U.S.  601  (1897).  Rather, 
courts  have  usually  held  that  Congress  must  express  itself  clearly  and  unequiv- 
ocally in  order  to  repeal  existing  law.  The  presumption  is  based  on  the  fact  that 
the  legislature  is  "presumed  to  envision  the  whole  body  of  law  when  it  enacts 
new  legislation ;  and.  therefore,  if  a  repeal  of  a  prior  law  is  intended,  expressly 
to  designate  the  offending  provisions  rather  than  to  leave  the  repeal  to  arise  by 
necessary  implication  of  the  later  enactment."  1A  Sutherland  Statutory  Con- 
struction. §23.10  (4th  Ed.  1972)  ;  see  also.  Continental  Insurance  Co.  v.  Simpson, 
8  F.  2d  439  (4th  Cir.  1925).  The  Supreme  Court  has  recently  observed:  "In  the 
absence  of  some  affirmative  showing  of  an  intention  to  repeal,  the  only  permis- 
sible justification  for  a  repeal  by  implication  is  when  the  earlier  and  later  statutes 
are  irreconcilable."  l\[orton  v.  Mancari,  supra  at  5.r>0  (citation  omitted).  This  is 
not  the  case  here.  Construing  the  1954  Act  not  to  repeal  the  "unclaimed"  limita- 
tion on  coal  permits  is  entirely  consistent  with  Congress'  original  decision  to  in- 
clude a  unique  limitation  on  coal  permits  in  the  Mineral  Leasing  Act  of  1920. 

It  is  also  an  axiom  of  interpretation  that  ordinarily  every  word  in  a  statute 
is  to  be  given  meaning,  and  the  plain  meaning  of  words  is  to  be  enforced.  Of.  Dis- 
trict of  Columbia  National  Bank  v.  District  of  Columbia,  348  F.  2d  808.  810  (D.C. 
Cir.  1965)  ("The  plain  meaning  of  the  words  is  generally  the  most  persuasive 
evidence  of  the  intent  of  the  legislature  .  .  .  and  must  be  given  application, 
however  hard  or  unexpected  the  particular  effect,  where  ambiguous  language 
calls  for  a  logical  and  sensible  result.")  I  construe  the  fact  that  Congress  left  the 
"unclaimed"  limitation  in  the  coal  section  after  1954  to  mean  that  it  was  in- 
tended to  remain  a  limitation  on  the  issuance  of  coal  prospecting  permits. 

V.    I960    AMENDMENT   TO   THE    MINERAL   LEASING   ACT   AUTHORIZING    PHOSPHATE 

PROSPECTING    PERMITS 

In  fact,  only  six  years  later.  Congress  gave  a  further  clear  indication  that  it 
intended  "unclaimed"  to  remain  in  the  Mineral  Leasing  Act.  In  1960,  Congress 
amended  the  Mineral  Leasing  Act  to  provide  for  prospecting  permits  for  phos- 
phate. In  doing  so,  it  used  the  "unclaimed,  undeveloped"  language  that  had  pre- 
viously been  included  in  the  coal  prospecting  permit  provisions.  30  U.S.C.  §  211 
(b). 

The  legislative  history  showed  that  Congress  expressly  parroted  the  language 
of  the  coal  section.  In  fact,  both  the  House  and  the  Senate  bills,  as  introduced, 
merely  added  "phosphate"  to  the  existing  section  authorizing  the  issuance  of 
prospecting  permits  for  sodium  (30  U.S.C.  §  261).  which  did  not  contain  a  limi- 
tation to  "unclaimed"  land.  (S.  2061,  S6th  Cong..  1st  Sess.:  H.R.  7987,  86th  Cong. 
1st  Sess.)  Both  the  House  and  Senate  bills  were  reported  out  of  committee  in 
revised  form,  modeled  after  the  coal  section,  upon  the  request  of  the  Department.11 

Other  sections  in  the  Mineral  Leasing  Act  authorized  the  issuance  of  prospect- 
ing permits  for  other  minerals  without  such  a  limitation.  See,  e.g.,  30  U.S.C.  §  261 
(sodium)  ;  30  U.S.C.  §271  (sulphur)  ;  30  U.S.C.  §281  (potash).  Because  Con- 
gress failed  to  select  any  of  these  as  models  for  the  phosphate  prospecting  permit 
section,  and  because  phosphate,  like  coal,  is  a  bedded  mineral  whose  existence 
may  be  discovered  relatively  easily,  Congress'  selection  of  the  coal  permit  pro- 
vision as  a  model  for  the  phosphate  permit  section  must  be  deemed  deliberate. 

VI.    SUBSEQUENT   INTERPRETATION    BY   THE   DEPARTMENT 

The  Department  has  formally  considered  whether  the  existence  of  a  mining 
claim  barred  the  issuance  of  a  phosphate  prospecting  permit  in  only  one  case 
since  1960.  In  Arthur  h.  Rankin.  73  I.D.  305  (1966),  Rankin  appeaied  from  a 
decision  by  the  Chief,  Branch  of  Mineral  Appeals,  Bureau  of  Land  Management, 


7  Prior  to  1'lHO.  the  Department  issued  noncompetitive  leases  for  phosphate,  even  though 
such  loses  worn  not  explicitly  authorized  hy  §  9  of  the  Mineral  Leasing  Act.  Such  leases 
server]  essentially  the  same  purnose  as  nrospocting  permits,  hut  were  not  limited  to  un- 
claimed, undeveloped  areas.  Relieving  that  there  were  practical  prohlems  with  issuing 
noncompetitive  leases  for  phosphate,  the  Department  supported  the  lf>RO  amendment 
giviner  It  express  authority  to  issue  prospecting  permits.  Although  an  argument  can  he 
constructed  +h:i t  Poncrress.  deslrlner  to  encourage  exploration  for  phosphate,  would  not 
have  limited  nermlt  issnanco  more  strictlv  than  had  nrevion^P-  heen  the  ense  ttils  nr"U- 
ment  finds  only  faint  supnort  in  the  leeislativo  history,  see  TT.Rep.  No.  127N.  KOth  Toner.. 
B,  flHOO).  and  is  refuted  hy  the  deliberate  selection  of  the  coal  provision  as  the  model 
for  this  amendment. 
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that  dismissed  his  protest  against  issuance  of  a  phosphate  prospecting  permit 
to  Kenneth  Davis.  Rankin  owned  two  mining  claims,  on  which  he  claimed  to  have 
discovered  gold  and  silver,  on  the  land  included  in  Davis'  permit.  He  had  also 
filed  a  phosphate  prospecting  permit  application  for  that  land,  and  claimed  that 
he.  rather  than  Davis,  should  obtain  the  phosphate  permit. 

The  decision  states  that  before  any  permit  could  be  issued,  it  must  first  be  de- 
termined that  the  land  applied  for  is  an  "unclaimed,  undeveloped"  area.  73  I.D. 
at  308.  Since  Rankin's  mining  claims  had  not  been  declared  invalid,  they  "must 
be  regarded  as  outstanding  prima  facie  valid  claims,"  and  further:  "Conse- 
quently, the  lands  embraced  in  them  cannot  be  considered  as  'unclaimed'  lands 
for  which  phosphate  prospecting  permits  may  be  issued."  73  I.D.  at  314.  And  if 
Rankin  takes  no  further  action,  the  decision  states,  his  own  permit  application 
"will  have  to  be  rejected  as  being  for  land  which  is  not  'unclaimed.'  "  73  I.D.  at 
315.  The  holding,  then,  is  that  land  is  not  "unclaimed"'  for  the  purposes  of  30 
U.S.C.  §  211(b)  if  it  is  covered  by  an  outstanding  prima  facie  valid  mining  claim. 

The  import  of  the  decision  is,  however,  not  so  straightforward  once  its  surface 
is  scratched.  The  decision  discusses  the  historical  conflict  between  mining  claims 
and  mineral  leasing,  and  appears  to  assume  that  the  Multiple  Mineral  Develop- 
ment Act  of  1954  resolved  this  conflict  insofar  as  phosphate  was  concerned.  (Of 
course,  it  must  be  remembered  that  it  did  resolve  the  conflict  until  1960,  when 
Congress  enacted  the  special  provision  for  phosphate  permits  with  the  "un- 
claimed" limitation.)  But  the  decision  did  not  address  itself  at  all  to  the  impact 
of  the  1960  amendment  on  the  1954  Act.  Instead,  it  remanded  the  case  for  further 
proceedings,  noting  that  Davis  could  institute  proceedings  under  S  7  of  the  Mul- 
tiple Mineral  Development  Act  to  attempt  to  eliminate  Rankin's  right  to  the 
phosphate  under  his  mining  claim.  73  I.D.  at  315. 8 

On  remand.  Rankin  relinquished  any  rights  to  phosphate,  and  also  withdrew 
his  application  for  a  phosphate  prosi>ecting  permit.  He  retained,  however,  his 
right  to  nonleasable  minerals  under  the  unpatened  mining  claims  he  held.  Sub- 
sequently. Davis  was  issued  a  prospecting  permit  for  phosphate.  The  ultimate  re- 
sult of  this  dispute  assumes  that  the  holder  of  a  mining  claim  may  waive  and 
surrender  his  rights  to  a  leasable  mineral,  and  thus  permit  issuance  of  a  pros- 
pecting permit.  It  assumes,  in  other  words,  that  §  8  of  the  Multiple  Mineral  De- 
velopment Act.  authorizing  such  a  waiver,  applies. 

If  this  was  the  interpretation  implicitly  adopted.  I  find  it  contrary  to  the  spirit 
as  well  as  language  of  the  Mineral  Leasing  Act.  If  the  purpose  of  the  "unclaimed" 
limitation  was  to  prohibit  a  person  from  enjoying:  a  noncompetitive  lease  on  the 
basis  of  knowledge  he  obtained  under  a  mining  claim.  It  should  also  bar  the 
relinquishment  of  that  right,  especially  if  for  consideration,  to  another  who  may 
reap  that  same  benefit.  Although  there  is  no  evidence  whether  Rankin  shared 
with  Davis  whatever  knowledge  he  had  about  phosphate  deposits  on  his  claim. 
the  plain  language  of  the  Act  is  that  a  permit  cannot  be  issued  for  land  on  which 
a  mining  claim  exists.  Allowing  retroactive  surrender  of  such  a  mining  claim  to 
reinstate  or  validate  a  previously  issued  permit  is  contrary  to  this  language  and 
its  assumed  purpose. 

It  is  readily  apparent  that  the  Rankin  decision  is  confused  and  confusing. 
Specifically,  its  language  and  reasoning  seem  not  to  be  entirely  consistent  with 
the  eventual  outcome — the  issuance  of  a  prospecting  permit  to  Davis.  It  expressly 
gives  meaning  to  the  "unclaimed"  limitation  on  the  one  hand,  and  then  appears 
implicitly  to  deny  it  meaning  on  the  other. 

In  seeking  to  ascertain  Rruikin'x  meaning,  it  is  worlh  noting  that  no  evidence 
of  a  consistent  administrative  practice  on  this  Nsue  has  been  discovered.  Although 
I  he  ultimate  result  of  the  Rankin  dispute  was  that  a  phosphate  prospecting 
permit  was  issued  in  a  '•claimed"  area,  no  regulation,  administrative  decision. 
Instructional  memorandum,  or  other  written  evidence  of  Departmental  policy  was. 
to  the  best  of  my  knowledge,  ever  issued  either  before  or  after  the  Rankin 
decision. 

Because  of  its  internal  confusion,  and  its  failure  to  consider  the  effect  of  the 
1960  amendment  on  the  1954  Act.  this  decision  provides  little  help  in  determining 
whether  a  phosphate  prospecting  permit  may  be  issued  on  lands  subject  to  mining 
claims.  To  the  extent  that  it  may  hold  that  phosphate  prospecting  permits  issued 

'Tli"  decision  notes  the  incongruity  of  Rnnkin's  ,-ircument  flint  the  Innd  was  "claimed" 
under  tlio  Mininir  Act.  because  his  own  pendimr  ;»pplleation  for  a  phosphate  prospecting 
permit  assumed  that  the  land  was  "unclaimed."  ibid. 
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under  the  1A>60  Act  remain  subject  to  the  Multiple  Mineral  Development  Act  of 
1954,  despite  the  "unclaimed"  limitation  subsequently  imposed  on  such  permits 
by  Congress,  I  hold  it  is  clearly  inconsistent  with  the  manifest  congressional 
intent.9 

VII.  THE  EFFECT  OF  THIS  DECISION 

It  should  be  noted  that  the  effect  of  this  interpretation  is  a  narrow  one.  It  does 
not  prevent  the  Department  from  competitively  leasing  coal  or  phosphate  on 
lands  subject  to  a  mining  claim.  Rather,  it  only  precludes  issuance  of  a  prospecting 
permit  for  these  minerals.  As  suggested  above,  this  comports  with  Congress' 
presumed  reason  for  originally  incorporating  the  •'unclaimed''  limitation  into 
the  coal  subsection ;  i.e.,  to  limit  exploration  to  situations  where  no  previous 
knowledge  of  the  character  of  the  land  had  been  obtained  through  mineral  ex- 
ploration under  the  Mining  Act  of  1872  or  the  coal  land  laws. 

The  only  issue  remaining  is  whether  the  Department  should  examine  existing 
preference  right  leases  resulting  from  prospecting  permits  which  may  have  been 
issued  on  ''claimed*'  areas.  This  could  involve  permits  extending  back  to  1954 
for  coal1"  and  19(50  for  phosphate.  Because  this  opinion  represents  the  first  time 
the  question  has  been  squarely  and  fully  considered,  the  practical  effect  of 
making  this  opinion  retroactive  is  not  clear. 

To  the  extent  that  existing  leases  may  have  been  based  on  invalid  permits, 
however.  I  must  consider  whether  this  opinion  should  be  made  applicable  to 
them.  Since  the  Department  has  not  had  a  well-considered  and  unequivocally 
expressed  position  on  this  issue,  but  since  its  agents  may  have  issued  leases 
pursuant  to  an  interpretation  contrary  to  the  new  one  expressed  herein,  the 
observation  of  the  Court  of  Appeals  in  Atlantic  Richfield  Co.  v.  Hickel,  432  F.2d 
587,  591-92  (lOrh  Cir.  1970)  is  particularly  apt:  "[f]he  United  States  may  not 
lie  estopped  from  asserting  a  lawful  claim  by  the  erroneous  or  unauthorized 
notions  or  statements  of  its  agents  or  employees,  nor  may  the  rights  of  the  United 
States  be  waived  by  unauthorized  agents'  acts."  The  acquiescence  by  the  govern- 
ment's agents  and  acceptance  of  a  lesser  royalty  were  held  in  that  case  not  to 
estop  the  government  or  alteT  the  Secretary's  obligation  to  enforce  the  law. 
See  also.  A  utOmoMle  Club  of  Michigan  v.  Commissioner,  353  U.S.  ISO.  185  (  19.">7  i  : 
Ted.  Crop  Ins.  Corp.  v.  Merrill.  332  U.S.  3S0,  384-85  (1947)  ;  Utah  Power  and 
Light  Co.  v.  Morton.  243  U.S.  389,  410  (1917). 

There  are  several  examples  where  the  Department  has  concluded  that  prior 
practice  or  interpretation  was  simply  erroneous.  In  some  of  these,  the  revised 
interpretation  was  made  applicable  to  claims  or  applications  then  pending  before 
the  Department:  e.g..  where  the  interest  of  the  United  States  in  preventing 
improper  disposition  of  the  public  lands  was  deemed  to  outweigh  the  speculntive 
interest  of  oil  shale  claimants.  United  States  v.  Winneoar,  81  I.D.  370  (1974), 
reversed  SUO  nom.  Shell  Oil  Co.  v.  Klcppe,  426  F.  Supp.  894  (D.  Colo.  1977). 
Appeal  pending  Xo.  77-13-46  (10th  Cir).  (reversal  of  longstanding  interpretation 
of  application  of  Mining  Law  of  1S72  to  oil  shale  claimants). 

In  others,  the  ruling  was  made  prospective  only.  For  example,  in  Issuance  of 
Noncompetitive  Oil  and  Gas  Leases  on  Lands  Within  the  Geologic  Structure  of 
Producing  Oil  and  Gas  Fields.  74  I.D.  285  (1967),  the  Solicitor  concluded  that. 
contrary  to  prior  practice,  noncompetitive  oil  and  gas  lease  offers  miisi  be  re- 
jected if  they  were  included  in  a  known  geologic  structure  any  time  before  the 
lease  was  issued.  74  T.D.  at  285-88.  Failure  to  apply  this  principle  in  the  past 
undoubtedly  cost  the  United  States  revenue — at  a  minimum,  leases  were  obtained 
without  competitive  bidding  or  the  payment  of  bonuses.  Applying  the  doctrine  to 
existing  leases  would  have,  on  the  other  hand,  possibly  resulted  in  the  cancellation 
of  scores  of  lenses,  some  of  which  could  hare  been  almost  fifty  years  old.  Con- 
sequently, the  decision  was  made  prospective  only.  74  I.D.  at  290.  This  position 
was  approved  in  McDade  v.  Morton,  353  F.  Supp.  1000  (D.  D.C.  1973).  affd  r.u 
F.2d  lino  (D.C.  Cir.  197-1).  See  fltoo,  Franco  Western  Oil  Co.  (Sit}>i>.).  or,  T.D.  127 
(1958),  approved  Safarik  v.  Udall,  304  F.2d  !)ll  (D.C.  Cir.  19(52).  cert,  den.,  .".71 
U.S.  901    (1902). 


'••As  noted  earlier,  however  flits  holding  sooms  oonstsfonf  with  tho  Rankin  decision's  eon 
elusion  that  lands  embraced  in  ralld  mining  claims  generally  cannot  i>o  considered  as  '-un- 
claimed" lands  for  which   prospecting  permits  may  i><>  Issued. 

"•Prior  t<<  j..-isv;iL.e  of  the  Multiple  Mineral  Development  Act  of  inr>4,  thp  Department's 
policy  w.is  1,1  Issue  coal  permits  only  in  "unclaimed"  .-irons.  After  1954.  l  can  only  assume 
thai  policy  remained  in  effect,  sinco  there  is  no  record  of  a  contrary  policy  being  adopted. 
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There  is  no  specific  evidence  to  suggest  that  these  lessees  acred  in  less  than 
good  faith  in  securing  these  leases.  And,  a  requirement  that  lessees  relinquish 
those  portions  of  their  leases  which  are  subject  to  mining  claims  could  impose 
a  serious  burden  on  them.  Coal  or  phosphate  is  being  extracted  pursuant  to  some 
of  these  leases.  People  are  employed  in  planning,  mining,  and  reclamation:  others 
are  reiving  on  the  coal  or  phosphate  being  produced.  Consequently,  this  decision 
should  not  apply  to  existing  leases. 

There  is  much  less  reason  not  to  apply  the  opinion  to  pending  applications.  The 
"unclaimed*'  limitation  is  apparent  on  the  face  of  the  statute.  No  applicant  has 
a  justifiable  reliance  interest  until  a  lease  is  actually  granted.  There  should  be  no 
adverse  impact  on  coal  or  phosphate  production.  In  ••claimed"  areas  where  de- 
posits worth  mining  exist,  the  Department  may,  consistent  with  this  opinion, 
decide  to  offer  these  deposits  for  competitive  leasing.  In  general,  considering  the 
purpose  of  the  •unclaimed"'  limitation  and  the  fact  that  no  firm  precedent  or  long- 
standing interpretation  is  being  reversed,  this  opinion  should  apply  to  existing 
preference  right  lease  applications. 

This  interpretation  does  not  render  illegal  or  invalid  all  outstanding  prospect- 
ing permits  for  coal  and  phosphate;  it  merely  means  that  those  permits  are  ap- 
plicable only  to  the  lands  embraced  within  them  which  are  •'unclaimed."  This 
result  comports  with  the  consistent  practice  of  the  Department  not  to  warrant 
title  when  it  issues  a  permit  or  lease.  For  example,  the  Solicitor  has  decided  that 
an  oil  and  gas  lease  is  applicable  only  to  those  lands  to  which  it  may  be  applied 
under  the  law.  In  Solicitor's  Opinion  M-36051  (Supp.)  (November  1,  1951),  the 
►Solicitor  stated  (p.  2j  : 

"The  situation  here  is  analogous  to  other  situations  which  have  arisen  in  this 
Department.  It  is  my  understanding  that,  where  an  oil  and  gas  lease  has  been 
issued  covering  both  laud  which  the  Department  had  authority  to  le;ise  and.  inad- 
vertently, laud  which  the  Department  had  no  authority  to  lease,  it  has  been  the 
customary  procedure  to  notify  the  lessee  that  the  land  which  the  Department  had 
no  authority  to  lease  will  be  eliminated  from  the  lease  and  that  the  lease  shall 
henceforth  cover  only  the  land  which  the  Department  had  authority  to  lease." 

Applying  this  standard  to  oustanding  phosphate  and  coal  prospecting  permits 
means  that  any  land  on  which  a  mining  claim  had  been  located  must  be  excluded 
from  the  scope  of  the  permit  even  though  the  land  description  in  the  permit  ap- 
pears to  include  it.  A  prospecting  permit  which  includes  land  embraced  in  a  min- 
ing claim  is,  in  other  words,  a  nullity  with  respect  to  that  land,  and  any  discovery 
on  that  land  could  not  support  the  issuance  of  a  noncompetitive  lease. 

This  Solicitor's  Opinion  was  prepared  with  the  assistance  of  Frederick  Fergu- 
son, John  Leshy  and  Robert  Uram. 

Leo  M.  Krulitz.  Solicitor. 


INTERIOR  DEPARTMENT  PRESS  RELEASE  (APPEAL  OF  PRATT 

DECISION) 

Department  of  the  Interior  News  Release 

interior  to  seek  appeal  of  court  decision  on  coal  leasing 

Interior  Secretary  Cecil  D.  Andrus  said  today  that  he  would  ask  the  Justice 
Department  to  appeal  a  U.S.  District  Court  decision  which  restrains  Interior 
from  issuing  necessary  Federal  coal  leases. 

"We  are  disappointed  that  the  decision  limits  the  Department's  ability  to  au- 
thorize short-term  leasing  to  respond  to  immediate  energy  needs,  and  disregards 
our  recently  revised  short-term  leasing  standards,"  Andrus  said. 

"We  believe  we  have  a  sound  basis  for  an  appeal  and  are  now  preparing  points 
to  submit  to  the  Justice  Department  for  its  consideration  in  pursuing  the  case  to 
a  higher  court,"  he  added. 

The  decision,  handed  down  September  27  by  Judge  John  H.  Pratt  of  the  U.S. 
District  Court  for  the  District  of  Columbia,  holds  that  Interior  failed  to  comply 
with  the  National  Environmental  Policy  Act  in  its  1975  environmental  impact 
statement  on  Federal  coal  leasing. 

"We  had  anticipated  that  the  Court  might  disapprove  of  the  existing  program- 
matic EIS  for  the  leasing  program,"  said  the  Secretary,  "and  were  therefore  well 
underway  in  developing  a  new  leasing  program  for  which  we  would  prepare  a 
sound  and  legally  adequate  impact  statement. 

"Our  goal  is  a  better  overall  leasing  program,  an  objective  that  will  continue 
to  be  a  top  priority  in  the  Department." 

In  his  ruling  on  the  case,  National  Resources  Defense  Council  v.  Royston  C. 
Hughes  (an  assistant  secretary  of  Interior  in  1975),  Judge  Pratt  ordered  Interior 
not  to  issue  any  coal  leases  unless  a  lease  is  required  to  maintain  an  existing 
mining  operation  at  present  levels  or  is  needed  to  provide  reserves  for  existing 
contracts  over  the  next  three  years. 

Secretary  Andrus  said  the  Department  believes  that  the  Court's  short-term 
limitations  will  preclude  virtually  all  new  leasing  to  open  new  mines  even  when 
they  are  needed  to  meet  existing  contracts,  and  will  prevent  leasing  for  bypass 
or  conservation  purposes  in  most  situations. 

"Although  a  large  amount  of  Federal  coal  is  under  lease,  there  are  instances 
where  existing  needs  cannot  be  met  from  that  coal  supply,"  the  Secretary  said. 

The  Department's  revised  short-term  leasing  policy  was  designed  to  give  Inte- 
rior flexibility  in  dealing  with  these  types  of  problems,  he  added,  while  postpon- 
ing decisions  on  major  new  leasing  actions  until  the  new  program  is  formulated 
and  approved. 

He  said  the  Department's  Solicitor  would  permit  specific  recommendations  to 
the  Justice  Department  as  soon  as  possible  to  support  Interior's  basis  for  the 
appeal. 
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